
United 'Nations Nations Unies RESTIRICTED 

E/CN.»t/\;.19 
15 May 19hQ ECONOMIC 

AND 
SOCIAL COUNCIL 

CONSEIL 
ECONOMIQUE 
ET SOCUL 

ORIOINAL: ENOLISE 

INFORMATION CONCERNING HUMAN 

RIGHTS ARISING FROM TRIAIS 

OF WAR CRIMINALS 

EEPOBT 

Prepared by the 

UNITED NATIONS WAR CRIMES 

COMMISSION 

In Accordance with the Request 

Received from the United Nations 

/PREFACE 



E/CN.VW.19 
Page i 

PREFACE 

The Economic and Social Co\mcil of the United Nations adopted on 

21 July 19̂ 6, a Eesolutlon proposed by the Comnlsslon on Human Rights. 

In paragraph h- of this Resolution, under the heading "Documentation", 

the Secretary-General of the Uhlted Nations vas requested to make 

arrangements f^r "the collection and publication of Information concerning 

human rights arising from trials of war criminals, quislings and 

traitors, and in particular from the Nurnberg and Tokyo )Trlal3". 

In a letter from the Director of the Division of Human Rights, 

United Nations, dated 15 May 19*̂ 7, the Chairman of the United Nations 
War Crimes Commission was informed; 

(a) That in the opinion of the Secretariat of the United Nations, 

the United Nations War Crimes Commission was in a better position 

than the United Nations Secretariat to undertake the work connected 

\rlth the collection and publication of information concerning 

human rights arising from trials of war criminals, quislings and 

traitors; 

(b) That the Secretariat of the United Nations would, therefore, 

be pleased i f the United Nations War Crimes Commission could 

undertake the work for which the Secretary-General of the 

United Nations had been requested to make arrangements. 

At its meeting held on 21 May 19J+7, the United Nejtions War Crimes 
Ccnmlssion decided to accept responsibility for the work as requested as 

far as information arising from trials of war criminals was concerned. 

It reserved its view eio to whether the collection of Infopmstion arising 

from trials of quislings and traitors would also be practicable. 

The whole question was then referred by the United Nations War 

Crimes Commission to its Legal Committee of which Sir Robert Cralgie is 

Chairmfln, which thereafter made the necessary recommendations to the 

CoEmlsalon and organized and supervised the execution of this work until 

Its completion. 

In response to a letter from the Director of the Human Rights 

Division, dated 29 May 19I+7, the United Nations War Crimea Ccnmlssion 
furnished to the United Nations Secretariat on 27 August 19*̂ 7, a 
Progress Report giving an account of the preparatory work to be 

undertaken and a tentative outline of the final Report on the subject. 

It also submitted a number of preparatory papers. 

When undertaking to prepare this Report, the United Nations War 

Crimes Commission was fully aware of the wide scope of the undertaking; 

from the outset i t was realized that to present a f u l l and complete 
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Report many months of intensive research woTild he necessary for the 

classification of sources and the selection of Information to be 

utilized. 

The time made available for the completion of this work has proved 

to be r\aming coiuiter to these requirements. In his letter of 15 May 19hT, 

referred to above, the Director of the Human Rights Division expressed 

the wish to have a substantial part of the Report by 25 August 19^J, 

when i t was originally intended to hold the Second Session of the Human 

Rights Commission. This meeting was postponed, and therefore in 

consequence of the postponement the Director of the Human Rights 

Division, in his letter dated 10 November 1914-7, requested that the final 

Report should be submitted not later th£m 1 December 191+7. 

These letters embodied a definite proposal and its acceptance by 

this Conmission, subject to the limitation as to quislings and traitors, 

reference to which is made later. It may perhaps not be superfluous 

to interpose here a few words of expleuiatlon. 

The information which this Commission was to collect and publish 

was to be that concerning humem rights and was to be derived from the 

trials of war criminals. The atstraot concept of war crimes has been 

recognized for some centuries but has come into prominence and practical 

Importance mainly during and since the last great War, that of 1939 

to 19^5. War has been described as organized murder and desolation. 

But there was a question of great moment because of the rival contentions 

advanced on the two sides. One side, that of the Axis, asserted the 

absolute responsibility of belligerents, who, i t was asserted, were 

under no obligation to respect human rights, but were entitled to 

trangple them xinderfoot wherever the military forces found them 

inconvenient for t)ie waging of war. This is the totalitarian weir as 

envisaged by the Axis powers. This doctrine was repudiated as contrary 

not only to morality but to recognized international law which prescribed 

metes and bounds for the violation even In war of human rights. This 

latter doctrine Involved also the further'principle that there was 

individual responsibility for violations of human rights in war time, 

beyond the limits permitted by-the law of war. The idea of individual 

responsibility, i f i t was to be conceived in terms of law. Involved a 

legal system and procedure, in order to decide the question of 

Individual criminality. The Allies had announced that war crimes were 

to be punished and at the close of the war organized a system of trials 

of alleged war criminals. Many hxmdreds of such trials have been 

held and judgments delivered. This is in substance a new form of 

information for the determination of the existence and nature of war 

crimes. It flowed directly from the ideas of individual penal 
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responalblllty and of an Intematlonal law of war crimes. That law 

had been almost entirely to be found in the great international treaties 

or conventions, such as the Hague and Geneva Conventions and the Pact 

of Paris. But the generality of the terms of these international 

enactments required definition and precision which oould not be obtained 

by Judicial decisions in trials as they arose. It is true that no 

particular decision Is of coercive authority, but the accumulation of 

decisions goes to contribute a Jurisprudence, even before their f u l l 

scope and variety can be used to build î p an International code. It 

was to collect and analyze and explain these decisions and elicit their 

full force and meaning that th« United Nations put upon this Commission 

the task embodied in the letters Juat set out. 

It follows that i f the material information is incomplete, the work 

which this Commission has accomplished in the matter must be 

correspondingly Incomplete, As will now appear, a great part of the 

information is Indeed at present unavailable, and hence the Beport Itself 

is of necessity of a preliminary and exploratory character. 

In the first place the stage reached in the conduct of war crime 

trials renders any final analysis impessibl© for the present. Many 

iaportaat trials have not been completed and eom« have not «ven begun. 

Amongst those s t i l l in progress is the t r i a l of the Japanese majw war 

criminals before the International Military Tribunal at Tokyo. There 

are also in progress some ten very important trials held by 

Uhlted States Military Tribunals at Niirnberg; these are known as 

"Second mirnberg Trials", or "subsequent proceedings", to indicate that 

they are a sequence to the t r i a l of German major war criminals, completed 

by the International Military Tribunal at Nurnberg in October 19̂ +6. 

They concern high-ranking Nazi Party members, officials and other 

adherents of the Nazi regime, besides those tried by the International 

Military Tribunal. Up to date, only three of them have been completed, 

namely the t r i a l of twenty-three doctors and scientists who carried out 

criminal experiments on victims of many nationalities (Case No. 1)j 

the trial of ex-Air Marshal Milch for criminal medical experiments and for 

enslavement, torture and other atrocities (Case No. 2); and the t r i a l 

of officials of the ex-Ministry of Justice, ̂ o were prosecuted for 

conmltting crimes through legislative enactments (Case No. 3 ) . The 

following trials are a t l l l in progress; the t r i a l of the leading 

officials in charge of concentration camps (Case No. h); the t r i a l of 

officials in charge of foreign workers brought to Germany for slave 

labour (Case No. 5); the t r i a l of industrialists who directed the world-

wide operations of the great chemical organization, "I. 0. Farbon-

iiiduatrie", prosecuted for or lues against peace, war crimes and 
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crimes against humanity (Case No. 6); the t r i a l of officers responsible 

for the systematic killing of hostages (Case No. 7); the t r i a l of 

officers guilty of carrying out mags murders through special units called 

"Elnsatzgruppen" (Case No. 9); the t r i a l of Industrialists from the 

armament firm "Krupp", vhlch is similar in scope to that of the 

"I. G. Farbenlndustrle" (Case No. 10); and the t r i a l of officials from 

the ex-Ministry for Foreign Affairs (Case No. 11). 

Other courts are also s t i l l engaged in the process of conducting 

trials, many of vhloh may prove to be of the utmost importance for 

questions connected with human rights. Such i s , in particular, the case 

with Allied Military Courts in Germany and with German national courts 

operating \inder Allied supervision, whose competence It is to hear cases 

concerning, inter alia, crimes against humanity, including those committed 

against German citizens and stateless persons. Many very important trials 

are being held in certain Allied countries, e.g., Denmark, France, Norway, 

Poland. In the Far East hundreds of important trials have been and are 

being conducted. Finally, the courts of certain coimtrles, such as those 

of the Netherlands and of Belgium, are only on the point of ocmmencing 

their war crimes trials which should bring to light information of great 

value. 

The United Nations War Crimes Commission was, thus, limited as to Its 

sources of information which, although concerning a wide field, were far 

from representing a complete survey of a l l the trials which should be 

included in a comprehensive Report. 

The Report submitted is also Incomplete in another respect. It has 

net been possible in the time appointed to make a thorough study even of 

such transcripts of completed trials as are available to the Commission. 

Over a thousand individual trials have been taken into consideration and 

have been studied as far as this was possible in the period of less than 

five months; the material which would properly require to be examined 

included tens of thousands of paces of transcript relating to important 

tri a l s , such as the Niirnberg Trial. The time factor has thus made it 

imperative to proceed with the work by dellberatly discarding for the 

time being a series of subjects, or sources of infoimatlon, and by 

concentrating on the more important and Illustrative topics. 

The information furnished in the Report Is divided into two main 

parts. The first deals with the question of hum-an righ-'̂ s as they were 

violated or protected under the roles of wsrfare, i-c-, under the laws 

and customs of war. In this part humar rlsj-.tn are considered as arising 
from the relationship between subjects of belligerent Powers, that is to 

say between members of the armed forces, prisoners of war and civilians, 

/including 

file:///inder


E/CN.Vvr.i9 
Page V 

Including the inhabitants of occupied territii»rie8, of two countries 

which are in a state of war. In the second part human rights are 

considered in reference to. rej-ationship between the State and persons 

under its own Jurisdiction. In this part the question is envisaged 

beyond the strict period of a time of war; the report deals with 
violations of human rights committed before the. war in connection with 

the planning and preparation of a war of aggression -and, on the other 

hand, with the more general problem of violations ccmmltted in time of 

peace, irrespective of the preparation or the launching of a war of 
aggression. Of the various problems arising from a study of this 

subject, one has been treated more extensively, namely, how far the 

Jurisdiction of the International Military Tribunal at Nurnberg and of 

the municipal courts established In Germany covers encroachments by 

the legislature or executive of Nazi Germany upon the fundamental rights 

and freedoms of its citizens. 

The Information furnished in the first part is grouped into three 

min chapters, arranged according to the sources of information. One 

deals with Infonnatlon concerning selected subjects arising from the 

Nurnberg Trial, excluding offences against Germans and stateless persons 

which have been considered In the second part of the Report. The 

second chapter deals with Information arising from the Tokyo Trial; 

and the third with information arising from other tri a l s . Reasons for 

the inclusion of the Tokyo Trial, although i t is not completed, are 

given in the appropriate places of the Report. In every chapter the 

information has been gathered according to the subject matter covered 

and in this respect there is a similarity of presentation in the main 

sections of each chapter. There i s , however, a difference to be noted 

In respect of Chapter III. In this chapter, which, as stated, deals 

with trials other than those conducted by the International Military 

Tribunals at Nurnberg and Tokyo, an attempt has been made to cover a wider 

field than in those dealing with the Nurnberg and Tokyo trials , and 

to make as f u l l a use as possible of the verbatim records of the trials 

concerned. Because of the fact that more than a thousand trials have 

been Involved, however, here too a thorough analysis of a l l subjects 

covered has not proved possible. 

The information furnished in the second part of the Report is 

arranged in its entirety according to subject matter, and not according 

to sources. This was necessary because, for every subject under review 

in the main.chapter (Chapter I), there are several eaurcep of Information 

to be considered simultaneously. 

Both parts are preceded by a Historical Survey of the problem of 

violations of human rights as i t arises within the sphere of international 

/law dealing 



E/cN,UAr.i9 
Page vl 

law dealing with warctlmesV Time has not permitted the elaboration of 

all the stages of this historical aspect, so that the section dealing 

with the period 1939-191+5 has been compressed and limited to an essential 

outline only. 

The request received from the United Nations Secretariat Included, 

In accordance with the above-mentioned Eesolution of the Economic and 

Social Council, the collection of information arising from the trials 

of quislings and traitors. When considering the possibility of 

performing this task, the United Nations War Crimes Commission came to 

the conclusion that, in addition to the time factor, i t would not be 

feasible, for the following reasons^ Firstly, i t was not within the 

terms of reference of the Commission to deal with acts of treason and 

consequently with trials of traitors and quislings. The Commission 

was competent to deal with such cases only inasmuch as a traitor or 

quisling had, at the same time and incidental to his treasonable 

activities committed war crimes or crimes against humanity. An 

examination of the files of' the Commission indicates that such cases 

are comparatively few. The second reason follows from the f i r s t . The 

Commission did not possess the sources of Information concerning trials 

of quislings and traitors and was therefore unable, in the time available, 

to present Information regarding them. 

Nevertheless, the Commission fully realize the importance of such 

Information for the purposes which the United Nations have in view and 

appreciate that a Report based solely on war crime trials would not give 

a comprehensive picture. It was thought that trials of Germans accused 

of offences agalnist Germans and stateless persons would furnish information 

similar to that which can be found in trials of quislings and traitors 

charged with offences against their fellow-citizens. The transcripts 

of the former are more readily accessible to the Commission than those 

of the latter. The second part of the Report deals, therefore, mainly 

with trials of Germans accused of offences against their co-nationals 

and is based, f i r s t , on the information arising from the relevant parts 

of the Nurriberg t r i a l , and secondly on the information which can be 

found In trials conducted by the municipal courts in Germany To 

Indicate the value of a comparative study of trials of quislings held 

in Allied countries a brief account of one such tri a l has been given 

that of Pierre Laval 

The information embodied In this.Report has been collected with 

the f u l l realization that i t was not an end in Itself but rather 

designed to serve the specific purpose of contributing to the task of 

the Conanission on Human Rights, in preparing an International b i l l of 

rights, or Internatlbnal declarations 6r conventions on c i v i l liberties. 
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In viev of this, the following documents submitted to the Drafting 

Committee of the Commission on Human Sights were taken into consideration 

as a guide for the preparation of the Report: 

(a) The draft Declaration concerning Fundamental Human 

Rights submitted by the Panamanian delegation to the 

San Francisco Conference; 

(b) The United Kingdom draft of an International B i l l 

of Human Rights; 

(c) The Draft Outline of an International B i l l of Rights 

prepared by the Secretariat of the United Nations. 

It must, however, be observed that i t was neither possible nor 

necessary for this Report to deal with a l l the rights enumerated in these 

documents. Nor was it possible, in view of the preliminary nature of the 

Report, to establish a detailed catalogue of a l l the human rights involved 

In the crimes under review and to draw definitive and express conclusions 

on this subject. The rights involved have been referred to in a more 

general way, and only such conclusions reached as appeared possible and 

advisable at the present stage of the inquiry. 

In connection with the preceding observation there are one or two 

general conclusions which can be made on the Report as a whole and to 

which particular attention should be drawn. In the first place i t 

would appear that a resumption of the research initiated by the 

United Nations War Crimes Ccmmission would ultimately result in the 

collection and publication of a comprehensive body of Information on a 

subject hitherto virtually untouched. The second conclusion is that 

the information collected would serve more than one purpose of importance. 

It would, in the first place, contribute to a further improvement in 

the legal protection of human rights by international agreement. It 

should, in addition, be invaluable to the purpose of developing and 

codifying international law, either within the more narrow sphere of 

the laws and customs of war, or within the wider field of an international 

law progressing on lines which would tend to eliminate gradually the 

traditional division between war and peace, and thus establish a 

universal system outlawing war in a l l its manifestations. Finally, the 

Information thus collected should serve the moro particular purposes 

of historians, sociologists, economists, scientists, psychologists, 

and other specialists. 

Only after such f u l l Investigation would it be possible to present 

a complete survey with a l l the details required to deal simultaneously 

with each particular sphere of Inquiry. Such a document would, in 

particular, provide a definite answer to questions which it has not been 
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possible to solve In their entirety In this Report, namely: 

(a) Were there cases where the existing provisions of 

latematlonal Law did not furnish sufficient basis for 

imposing a Just penalty for activities violating human 

rights? 

(b) Were there cases showing that more elaborate 

provisions of International law could have prevented 

violations of human rights? 

(c) Do war crime trials held so far warrant the conclusion 

that international law as applied by the courts is being 

sufficiently developed by this method as to extent the 

protection of minimum standards of human rights to human 

beings everywhere and not only to those of specific groups, 

such as, for Instance, "allied" nationals and "allied" 

interests during the late war? 

These and many more questions should, it is suggested, be answered 

i f the collection of Information arising from war crime trials is to be 

fully utilized by the United Nations. They can be fully answered 

only If the present work is elaborated in the future so as to embrace 

the trials s t i l l in progress and to complete the research as undertaken 

of those trials reviewed in this Report. 

The United Nations War Crimes Commission ventures, in conclusion, 

to observe that a great opportunity of illuminating a most vital 

problem of world affairs would be lost i f the central topic of this 

Report were not made the subject of more detailed, complete and 

elaborate exploration in the future. 

The Report has been prepared by members of the Legal Staff of 

the Commission, whose names appear in the table of contents under the 

appropriate headings. 
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HISTOPICAL SURVEY 

OF THE PROBLEM OF VIOLATIONS OF HUMAN RIGHTS 

(War Crimes and Crimes against Humanity) 

The specific rules of Article 6 and Article 5 of the Charters of the 

International Military Tribunals at Nurnberg and Tokyo respectively, and 

/Ttiole II of the Control Council (for Germany) Law No. 10*, on the basis 

of which these Tribunals and other Courts had to determine the guilt or 

Innocence of the war criminals, i.e. their responsibility for violations 

of the fundamental rights of nations as well as for violations of 

fundamental human rights of peoples and of individual persons, comprise 

three types of crimes: (a) crimes against peace, (b) war crines, and 

(c) crimes against himinnity. 

It is the rules relating to the latter two categories of crimes which 

are of particular interest to, and have a bearing on, the question of the 

protection of human rights. By their very nature these rules either 

constitute evidence of an already existing system or contain the nucleus 

of a system of provisions which, i f properly developed, would lead to the 

better protection of fundamental human rights and minimum human standards 

in time of war and in peace, including the protection of populations 

against the abuse of sovereignty by their own authorities. Such protection 

would be afforded irrespective of whether or not the abuse of sovereignty 

and inhumane acts Eire committed in violation of the domestic law of the 

country where they were perpetrated. It is especially this definition of 

the general character of the concept of crimes a^^ainst humanity, irrespective 

of time and place and national sovereignty, which makes these rules so 

relevant for the promotion and encouragement 

Bud for fuzidsjUQĤ Oil frGGdorris vi't^ou't dis^lnc^Xoxi &s to i*cic6 S6X \&nffUA^C 

or rdlglon 

See: 

1. The Af;reement of 6th August. 19^^, for the Prosecution and  
Punishment of the Ma.lor War Criminals of the European Axis, 
together with the Charter. 

The Charter of the International Military Tribunal for the  
Far East, of 1946. 

The Control Council Law No. 10 (Punishnent of Persons 
Guilty of War Crimes, Crimes against Peace and Crimes 
against Humanity), 1946. 

/AS will 
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As win be shovm later in greater detail, the terms "war crimes" and 

"crimes against humanity" as defined in these documents, and the concepts 

which they represent are overlapping, Juxtaposed and inter-related in the 

sense that while a l l acts enumerated under the heading "war crimes" are 

also and simultaneously crimes against humanity, the converse is not 

equally true; there are many acts coming under the notion of crimes against 

humanity which are also and simultaneously war crimes, particularly when 

such acts are committed on enemy occupied territory or against allied 

nationals; but there are also acts qualified as crimes against humanity 

which cannot be brought within the category of violations of the laws and 

customs of war, i.e. those crimes against humanity which were committed 

either at 6, time when there was no state of war, or against citizens of 

neutral states> or against enemy nationals, or on enemy territory 

It may, however, be said that every, or nearly every act, coming 

under the terms "war crimes" and "crimes against humanity" violates the 

corresponding human right. It may be added that crimes against peace, 

namely, planning, preparation, initiation and waging of a war of 

aggression, which were declared by the Nilrnberc Tribunal as the supreme 

international crime, constitute also, in a general non-technical sense, 

a crime against humanity, as, in certain circumstances, they involve 

violations of human rights. 

The terms, "crimes against peace", 'W crimes", and "crimes against 

humanity", used in the document mentioned above as technical terms, do 

not represent conceptions and Ideas entirely novel and without precedent. 

All of them have some history behind them and, insofar as the question of 

the protection of human rights is concerned, they are an expression of 

the common "desire to sei^e the interest of humanity and the ever 

progressive needs of civilization". This quotation taken from paragraph 2 

of the Preamble of the Fourth Hague Convention of 1907 concerning the 

lavs and Customs of War on Land, brings us to the essenticil part of this 

Survey^ the purpose of which is to outline the historical events preceding 

the Charters as well as tho more important stages of the development of 

the relevant notions strictly connected with the protection of human 

rights 

/ l . .THE HAGUE 
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I* THE HACJIJE CONVENTIONS OP 190? 

In tha centurle.6-long chain of developments and progress vhich tended 
to modify gradually the unsparln^^ cruelty of war practices and which aimed, 

through custom and treaties, at transforming the usages in war into legal 

rules of warfare in order to make wars more humane, the Second Peace 

Cor^erepce held at the Hagvie in 1907 marks the turning point. This 

Conference, which had heen convened for the purpose of "givli^ a fresh 

development to the humanitarian principles"*, drew up a number of 

Conventions which represent the most important step in "evolving a lofty 

conception of the common welfare of humanity".** 

One of the principles which underline a l l these enactments Is the 

principle of humanity. Its aim is to establish, as firmly as possible, 

that a l l such kinds and degrees of violence as are not nscesvary for 

overpowering of the opponent should not be permitted to a beU.igerent, 

and that, in contradistinction to the savage cruelty of former times, 

fairness of conduct and respect for human rights should be observed in the 

realization of the purpose of war. 

Thus the fourth of the Hague Conventions of I907, the one concerning 

the Laws and Customs of War on Land, recalls in the Preamble that the 

Contracting Parties "inspired by the desire to diminish the evils of war, 

so far as military requirements permit", thought it important "to revise 

* See the Preamble to the Final Act of the Second Peace Conference. 
The Hague, I907. 

** Other general treaties concluded between the majority of States, 
which constitute the most important developments of the lavs of 
war prior to 1907, are the following: 

(a) The Declaration of -^arls of April l 6 t h , 18^6, respecting 
warfare on sea, which abolished privateerin;^, recognized 
the principles that the neutral flag protects non-
contraband enemy goods, and that non-contraband neutral 
goods under em enemy flag cannot be seized. 

(b) The Geneva Convention of August 22nd. l864, for the 
amelioration of the conditions of wounded soldiers i n 
armies i n the field, followed by a Convention signed i n 
Geneva on July 6th 1906. 

(c) The Declaration of St. Petersburg of December 11th. 1868, 
respecting; the prohibition of the use i n war of projectiles 
under kOO craniraes (l4 ounces) which are either explosive 
or charged with inflammable substances. 

(d) The Convention enacting regulations respecting the Laws of  
War on Land aiyeed upon at the First Peace Conference of 
10^9, whfch represented the first international endeavour 
to codify the laws of war. This Convention was revised i n 
1907 and its place is now taken by Convention IV of the 
Second Peace Conference. 

/the general 
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the general laws and customs of war, with the.view on the one hand of 

defining them with greater precision, and, on the other hand, of confining 

them within limits Intended to mitigate their severity as far as possible". 

According to the -views of the Signatory States, these provisions were 

intended to serve as a general rule of conduct for belligerents not only 

in their mutuea relations but also in their relations with the civilian 

population.. Accordingly, in the eighth paragraph of the Preamble the 

Contracting Parties expressly declared that "the inhabitants and the 

belligerents remain under the protection ahd governance of the principles 

of the lav of nations, derived from the usages established among 

civilized peoples, from the lavs of humanity, and from the dictates of 

the public conscience". 

However, a l l such references to "humanity", "interests of humanity" 

and "laws of humanity", as appear in this Convention and in the other 

documents and enactments of that period, are used in a non-technical 

sense and certainly not with the intention of Indicating a set of norms 

different from the "laws and customs of war", the violations of which 

constitute war crimes within the meaning of the documents of 19^5 and 

1946 enmerated at.the outset. The Fourth Hague Convention is an 

instrument dealing per definitionem with war crimes in the technical and 

narrower sense, and the "interests of humanity" are conceived in It only 

as the object which thei laws and customs of war are Intended to serve, 

and the "laws of humanity" only as one of the sources of the law of 

nations.* 

Among the other Hague Conventions of 1907 which are of relevance to 

the protection of human rights and the provisions of which are of the 

same hature as those of the Fourth Convention, the following may be 

mentioned: 

•JThird Convention relative to the Opening of Hostilities. 

Fifth Convention respecting the Sights and Duties of Neutral 

Powers and Persons in case of War on Land. 

Sixth Convention relative to the Status of Enenor Merchant-Ships 

on the Outbreak of Hostilities. 

Seventh Convention relative to the Conversion of Merchant-Ships 

into War-Ships. • 

Elfchth Convention relative to the Laying of Automatic Submarine 

Contact Mines. 

Ninth Convention f«»spectlng Bombardment by Naval Forces in 

Time of War. 

See E. Scfawelb's article on "Crimes against Humanity", written for 
the British Year Book of International Law, 1947; 
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Tenth CoCTcntlon for the Adaptation to Naval Mar of the 

Principles of the Geneva Convention. 

Eleventh Convention relative to certain Restrictions vith 

regard to the Exercise of the Bight of Caputre in Naval 

V/ors. 

Thirteenth Convention concerning the Richts and Duties of 

Neutral Povers in Ncval Wars. 

Fourteenth Convention Prohibiting the Discharge of 

Projectiles and Explosives from Balloons.* 

In connection with the Eighth of the above Conventions i t may be 

worth while to recall the declaration cif Baron Marschall von Biebersteln, 

First Delecate Plenipotentiary of Germany. Speaking at the Hague 

Conference of 1907 with regard to submarine mines, he used the following 

words: 

"Military operations are not governed solely by stipulations 

of intcrnatior.al law. There are other factors. Conscience, good 

sense, and the sense of duty Imposed by the principles of humanity 

will be the surest guides for the conduct of sailors, and will 

constitute the most effective guarantee against abuses. The 

orfleers of the German Navy, I loudly proclalm.lt, will always 

f u l f i l l in the strictest fashion the duties which emanate from 

the unwritten law of humanity and civilization."** 

As to the binding force of a l l these conventions and enactments, i t 

is sufficient to say quite generally that, according to the principles of 

International Law, eXL the rules of warfare that by custom or treaty 

evolved into laws of war are binding upon belligerents under a l l 

circumstances and conditions, and in principle carjiot be overruled even 

by necessity. They do not lose their binding force even i f their breach 

would effect an escape from extreme danger or the realization of the 

purpose of war. These guiding principles find their expression in 

Article 22 of the Hague Regulations which stipulates distinctly that the 

right of belligerents to adopt means of injuring the enemy is not 

unlimited. 

The effectiveness of some of the Hague Conventions concluded before 

the First World War was considerably impaired by the incorporation of a 

so-called "general participation clause" providing that the Convention 

shall be binding only i f a l l belligerents are parties to i t . On the other 

hand seme of the later Conventions expressly reject the general 

* See the Final Act of the Second Peace Conference. The Harue. 19C7. 
end Ccnvontions and Doclarations Annexed t h e r ^ 

** C.uoted in the Reports of the Comaisslon of Resrcnglbllltles of IQI9. 
referred to in fu l l in the subsequent sections. 

/participation 
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participation clause or include it in a different and modified form.* 

Thus, as records the latter practice, the Sismtories of the 

Protocol of 19r-5 concemir^ the use of poisonous gases in war included 

a reservation to the effect that the Instrument shall cease to be binding 

towards any belligerent Power whose armed forces, "or the armed forces 

of whose Allies", f a l l to respect the prohibitions laid down in the 

Protocol. As Oppenheim says in this connection, "the effect might be 

that in a war in which a considerable number of belligerents are involved, 

the action of one State, however small, in a distant region of war, 

might become the starting point for a general abandonment of the restraints 

of the Convention. As between opposing belligerents actually in contact 

with one another some form of 'participation' clause is clearly necessary. 

But the requirements of reciprocity and of effectiveness of treaties are 

not irreconcilable, and progress can undoubtedly be achieved by a less 

rigid and exacting formulation of the clause than has been the case 

hithtrto."** 

A.Tiong other factors which are, or had until recently been, limiting 

the effectiveness of the rules of war'may be mentioned: (a) the 

institution of reprisals which, though designed to ensure the observance 

of rules of wcr, have systematically been used as a convenient cloak for. 

dlsrecarding the laws of war; and (b) the question of the plea of superior 

ordars. These very Important questions meriting serious attention by all 

Goverrjnents, will form the subject of separate Sections of this Eepcrt. 

Before leaving tho subject of the development of the laws of war 

through internatidnal conventions, the following may be mentioned from 

among the more important ir^struments concluded in the period between the 

two World Wars: 

(a) The Protocol of I925 concerning the use in war of asphyxiatir^, 

poisonous, and other gases, signed at a special Conference convened 

by the Council of the League of Nations. 

(b) The Geneva Conventions of 1929 concerning the treatment of sick 

and wounded, and of prisoners of war. 

(c) The London Protocol of 1936 relating to the use of submarines 

against merchant vessels. 

* See the Geneva Conventions of 1929 and the Protocol of I925. 

** L. Oppenheim, International law. Vol. II, Sixth Edition, page 186. 
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II. rSEVELOPIENTS DURING THE FIRST WORLD WAB 

1. The Macsacrcs of the Araenians In Turkey 

In connection with the massacres of the Armenian population which 

occuri'cd at the beginning of the First World War i a T-arkey, the 

Gororiments of France, Great Britain and Russia made a declaration, on 

26 Mcy 1915, denouncing them as "crimes afrginst humanity and civilization" 

for which a l l the members of the Turkish Gcverment would L 3 held 

responsible, together with Its agents implicated in the massacres. The 

relevant part of this declaration reads as follows: 

"En pr.^eencB de ces ncuveaux crimes de la TurqulB centre 

1'humanity et la civilisation, lea Gouverrements allies font 

Bcvolr publiquement h la Sublime Porte qu'lla tlendront 

peraornellement respcnaables degdlts crimes tous les membrea 

du Gcuvernement ottoman a i r s l que ceux de ces agents qui se 

trcuveralent impllques dans de perells maBsacres."* 

As w i l l be shown later in more detail, the warnir^ given to the 

Turkish Government on this occasion by the Governments of the Triple 

Entente dealt precicely with one of the tj^pes of acts which the modern 

tera "crimes against humanity" is intended to cover, namely, inhumane 

acts committed by a government against its own subjects. 

2. The 1919 Ccmmission of Rosponsibllltles 

In January 1919, the Preliminary Peace Conference of Paris decided 

to create a Commission composed of fifteen members for the purpose of-

"enquiring into the responsibilities relating to the war". The Coinmission 

was chargGd, inter a l i a , with enquiring into and reporting upon "the facts 

as to breaches of the laws and customs of war ccnmitted by the forces of 

the German En5)ire and their /Olies, on land, on sea, and in the a i r " , 

during the I914-1919 war.** 

In Its Report of 29th March, 1919,*** the Commission stated that the 

large number of documents i t had considered supplied abundant evidence 

of outrages of every description committed on land, at sea, and in the 

air, against the laws and customs of war and of the lavs of humanity, and 

that in spite of explicit regulations, established customs and the clear 

* The f \ i l l text of the declaration is quoted in the Armenian Memorandum 
presented by the Greek delegation to the Commission of Re3por.sibiliti=>5, 
Conference of Paris, 1919. 

** Violations of the Lavs and Customs of VJar, Reports of Majority and 
Dissentinp: Re''')ortG of the American and Japanese Members of the  
Ccimlsslcn ofEesDonsibillties, Conference of Paris. 1919, Cnrnecle 
Endowment for International Peace, Division of Internaticnal Lav/, 
Pamphlet No. 32. 

*** Op. c i t , , Chapter II. 
/dictates 
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dlctatcc cf hur^nity. Germany and her eaiies have piled outrage upon outrage. 

In particular, tho Ccmmiscion established the fact that multiple 

violations of tha rights of combatants, of the rights of civilians, and of 

the rights of both had been committed which wore the outcome of the "most 

cruel practices which primitive barbarism, aided by a l l the resources cf 

modern science, could devise for the execution of a system of terrorism 

carefully planned and carried out to the end. Not oven prisoners, or wounded, 

or women, or children have been respected by belligerents who deliberately 

sought to strilie terror into every heart for the purpose of repressing all 

resistance. Murders and massacres, tortures, shields formed of living human 

bolngs, collective penalties, tho arrest and execution of hostages, the 

roqulsitioning of services for military purposes, the arbitrary destruction 

of public and private pi-oporty, the aerial bombardment of open towns without 

there being any regular siege, the destruction of merchant ships without 

previous visit and without any precautions for the safety cf passengers and 

crew, tho massacre of prisoners, attacks on hospital ships, the poisoning 

of sprincs and of veils, outrages and profanations without regard for 

religion or tho honour of individuals" constitute the most striking examples 

of such violations. 

As a basis for future collection and classification of information 

concerning the charges as to breaches of the laws and customs of war, the 

Commission arrived at the following formal l i s t of crimes or groups of crimes; 

1. Murders and massacres; systematic terrorism. 

2. Fatting hostages to death. 

3 . Tm-turo of civilians. 
I. Leliberatc starvation of civilians. 
5. Kape. 
6. Abduction of girls and women for the purpose of enforced 

prostitution. 
7. repcrtation of civilians. 
8. Interrjnent of civilians under inhuman conditions. 
9. Forced labour of civilians in connection with the military 

operations of the enenor. 
10. Usurpation of sovereignty during military occupation. 
II. Ccmpulsory enlistment of soldiers among the inhabitants of 

occupied territory. 

12. Attempts to denationalize tho inhabitants of occupied territory. 
13. Pillage. 
Ik. Confiscation of property. 
15. Exaction of illegitimate or of exorbitant contributions nnA 

requisitions. 

16. Debasement of currency, and issue cf spurious cuvi-^^ucy. 

17. Impcsition of collective penalties. 
18. Wanton devast^Ation nnfl dofit.m.-bioxi .-r prcp^itj. 

19. Doliberate bombardment of undefended places. 
2C. Wanton destruction of religious, charitable, educational ar-d 

historic bulldlr.gs and monuments. 

/21. Destruction 
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21. Testructlon of merchant ships and passenger vessels without 
learning and without provision for the safety of pasRengers and 
ci'ew, 

22. Destruction of fishing hoats and of relief ships. 
23. Doliherate hcmterdjaent of hospitals. 
2h. Attack on and destruction of hospital ships. 
25. Breach of other rules relating to the Red Cross. 
26. Use of deleterious and aspliyxlating gases. 

Use of ejzplosive or expanding hullets, and other inhuman 
appliances. 

27. 

28. Directions to give no quarter. 
29. Ill-treatment of wounded and prisoners of war. 
30. EmplojTiient of prisoners of war cn unauthorized works. 
31. Misuse of flags of trace. 

32. Poisoning of wells. 

It is sufficient to say here in this connection that almost a l l types 

of crimes which are included in this l i s t or could he "brought under the 

ebove heads either constitute per se or Involve in given circumstances 

Tlolations of inherent hvjnan rights. 

The sul)stantlal number of examples (charges) of offences cccmitted 

ly the anthcrlties and forces of the Central Empires and their Allies that 

had been collected by the Ccmnlssion* can be divided into two categories. 

To the first category, comprising the overwhelming majority cf charges, 

telong offences which were ccmmltted in violation of the laws and customs 

of war and can be classified as war crimes sensu strlcto. The second 

category is composed of offences ccmmltted on the territory Germany and 

her Allies agai|i.st their own nationals. In particular, the Commission 

included emor-g its findings Information on various crimes violating the 

rights of civilians, such as those committed by Turkish and German authorities 

egainst Turkish subjects (i.e. the Armenians and the Greek speaking population 

of Turkey), or those ccmriltted by Austrian troops against the population 

of Gorizla, which at the material time ( I 9 1 5 ) vas Austrian territory. It 

vould appear that tho latter set of offenfes were qualified by the Commission 

as crimes coming within the notion of violations of the laws of humanity. As 

has alrsady been shown in paragraph ( 1 ) above, the massacres of the Armenian 

population in Turkey had been similarly denounced as "crimes against humanity  

eni civilization". 

The majority of the Ccmmission came to the conclusion that the war 

of 1914-1919 "was carried on by the Central Empires together with their 

edlles, Turkey and Bulgaria, by bexbarous or Illegitimate methods in 

violation of the established laws and customs of war and the elementary 

2cjroduced in "la Documentation Internationale. la Palx de Yereailles. 
Yolme 3. RqsTonsabillteB des auteurs de la Guerre et Srj.ctions", Paris, 
1930, Annex I to the Main Report. 

/laws of humanity". 
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lavs of humanity", and that "a l l perscnc belonging to enemy countries, 

hcvcvnr hlgli their position may have been, vlthcut distinction of rank, 

incluiing chiefs of States, who have boen guilty of offences against 

the If.vs and customs of war or the laws of humanity, are liable to 

crimincl irocecution".* Accordingly, the Commissicn recommended that in 

additicn to the municipal courts, military or c i v i l , which every 

belligerent has power, under International Law, to set up for the tri a l 

of such cases, an International Court ("High Tribunal") should be 

constituted for the t r i a l of outrages falling under four special 

catQcories of chai-gos of violations of the laws and customs of war and of 

the laws of humanity.** 

The above conclusions and roccmmendations were the logical outccme 

of tho opinion stated by the Comnission to the effect that "having regard 

to the multiplicity of crimes committed by those Powers which a short time 

* Op. c i t . , Chapter III. 

** The four categories of charges are the following: 

(a) Against persons belonging to enemy countries who have 
committed outrages against a nunber of civilians and soldiers of 
several /Ollsd nations, such as outrages committed in prison camps 
where prisoners of war of several nations were ccngregated or the 
crlmo of forced labour In mines wliere prisoners of more than one 
nationality were forced to work; 

(b) Against persons of authority, belonging to enemy countries, 
whoso orders were executed not only In one area cr on one battle 
front, but whose orders affected tho conduct of operations against 
several of the Allied armies; 

(o) Against a l l authorities, c i v i l or military, belonging to 
enemy countries, however high tholr position may have been, withor.t 
distinction cf rank, including the heads of States, who ordered, or, 
with knowledge thereof and with power to intervene, abstained from 
preventing or taking measures to prevent, pitting an end to or 
repressing, violations of the lavs or customs cf war (it being 
understood that no such abstention should constitute a defence for 
the actual perpetrators); 

(d) Against such other persons belonging to enemy countries as, 
having regard to the character of the offence or the law of any 
belUgerent country, i t may bo considered advisable not to procee»rt 
before a court other than the High Tribunal hereafter .̂ ?̂favred to. 
(See Op. c i t . Chapter I V ) . 

(The American Eerresentatlves in the Commission submitted a 
number of reservations to the above recommendations). 
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before hei cn tiro occasions at the Hague protested their reverence for 

right, and their respect for the principles of htmsnity. the public 

conscience insists upon a sanction which will put clearly in the light 

that i t is not permitted cynically to profess a disdain for the most 

secrcd laws and the most formal undertakings". 

Frcm the foregoing, it appears that the two categories of offences 

with which the Ccmmission of Fifteen concerned itself, ncme;7, violations 

of the laws and customs of war, on the one hand, and offences against 

the lavs of humanity, on the other, correspond generally speaking to 

"war crimes" and "crimes against humanity", as they are distinguished in 

the two Charters of 19^5 and 19^6 and in the Control Council Lav No. 10. 

Ihus, in 1919 ve find for the first time the specific Juxtaposition of 

these two typos of offences. 

It i s , however, not known whether the I919 Ccmmission, in using 

the term "crimes against the laws of humanity", had in mind offences 

which were not covered by tho otl^er expression "violation of the laws 

and customs of war" nor whether the Ccmmission crusidered that crimes 

against ary civilian population f a l l within the former category. It is 

common kncwledgo that In tho First V^orld War the Central Powers resorted 

to the persecution cf their own nationals on a considerable scale, though 

not on a scale comparable with what happened in Nazi dominated Europe 

between 1933 and 1945. As examples may be mentioned the persecution of 

rolitical opposition croups and of the Slavonic and Ecmanlc races in 

Austria and Hungary, and the crimes committed against racial minorities 

In Bulgaria and Turkey. 

In the Kemcrtuidum of Reservations presented to the Ccmrlssion,* the 

American members objected to the invocation of, and references to, the 

"laws and principles of humanity", included in the report, inter alia, on 

the grcund that in contradistinction to tho laws and customs of war, the 

laws and principles of humanity, are not "a standard certain" to be found 

in books cf authority and In the practice of nations, but they "vary with 

the individual, which, i f for no other reason, should exclude them from 

eonsileration in a court of Justice, especially one charged with tho 

atelnlstratlcn of criminal law". 

In Jarticular, the American Representatives pointed out that "war was 

and Ic by its very nature inhuman, but acts consistent with the laws and 

* "Memorandum of Reservations presented by the Representatives of the 
United Statos to tho Repcrt of the Ccmmission of Responsibilities, 

/customs of 
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cuEtcns of var, althouch theso acts ore inhman, ere neverthelcso not 

the object of punishment by a coui't of Justice. A Judicial tribunal only 

doals vlth existing law end only administers existing lav, leaving to 

another fcrun infractions of the moral law and actions contrary to the 

laws and principles of humoiiity. A further objection lies in the fact 

that the laws and principles of humanity are not certain, varying with 

time, place, and circmstance, and acccrdiiigly, i t may be, to the conscience 

of tho individual Judge, There is no fixed and universal standard of 

humanity". 

In connection vith tho vork of the Ccmmission of Flftpen i t may also 

be of Eomo interest to record the American observations on the principles 

which Fhovad be the standard of Justice in meas^jring char-^es of irJiuman  

or atrocious conduct during the prosecution of a war.* 

These pi'opositions were the f onowinc: 

1 . Glcying ci-id maiming men in e.ccordence with generally accepted 

. rules of war CTQ frcm their nature cruel and contrary to the modern 

concoption of humanity. 

2. The methods cf destruction of l i f e and property in conformity 

with the accepted rules of wai' are admitted by civilized nations to 

be Justifiable and no charge of cruelty, inhumanity, or impropriety 

li e s against a party employing such methods. 

3. The principle underlying the accepted rules of war is the 

necessity of exorcising physical force to protect national safety 

or to maintain national rights. 

k, EeroroheuEible cruelty is a matter of degree which carrot be 

Justly determined by a fixed line of distinction, but one which 

fluctuates i n accordance with the facts in each case, but the 

manifest departure from accepted rules and customs of var imposes 

upon the one so deperting the burden of Justifying his conduct, as 

he is prima facie guilty of a criminal act. 

5. The test of guilt i n the perpetration of an act, which would 

'be inliuman or otherwise reprehensible under normal conditions, is 

the necessity of that act to the protection of national safety or 

national rights measured chiefly by actual military advantage. 

6. The assertion by the perpetrator of an act that It i s necessary 

for military reasons does not exonerate him frcan guilt i f the faots 

and circumstances present reasonably strong grounds for estabU shlr^ 

the necdlessness of the act or for believing that the a^sM-tlon is not 

made i n good f a i t h . 

7. While an iict xicy be essentially roprrehenslble and the 

* "Meaorandum on the Prlncinles which should_retermine Inhuman and  
3S)rop°r Acts of V/ar", contalnia fri SEEiex II to We^eporTo? 
Majority of the Conmisslon of Eesponsibilitles of 1919. /perpetrQtcr 
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rorretratcr entirely unwarranted in assuming i t to be necessary 

frcm a military point of view, he must not be condemned as wilfully 

Ticlatlng the laws and custcms of war or the T^inciples of humanity 

unless i t con be shown that tho act was wanton and without reasonable 

c::cuoe, 

G. A wcnton act vhich causes needless suffering (and this includes 

such causes of suffering as destruction of property, deprivation of 

necescaries of l i f e , enforced labour, etc.), is cruel and criminal. 

Tho f u l l measure of guilt attachec to a peirty who without adequate 

reasons perpetrates a needless act of cruelty. Such an act is a 

ci-ir.e e^alr.st civilization, which is without palliation. 

9, It wovild appoar, therefore, in determining the criminality of 

an act, that there should be considered the wantonness or malice 

cf the perpetrator, the needlcssness of the act frcm a military point 

rf view, the perpetration of a Justifiable act in a needlessly harsh 

cr cruel manner, and the improper motive which inspired i t . 

3. Tap Peace treaties of 1919-1923 

In the subsequent Peace Ti-eaties with Germor^, Austria, Hungary and 

Bulsoria*, tho view cf the American members eventually prevailed, and the 

references to tho "lavs cf humanity" do not appear in these treaties. A ll 

the relevant provisions in these treaties, with tho exception of Article 22? 

of the Peace lEreaty of Versailles, deal only with acts in violation of the 

lavs and customs cf war, Ihus, for instance, in Article 228 of the Treaty 

of Vcrceilles the Gorman Government recognized the right of the Allied and 

Associated Powers to bring to Justice persons accused of having committed 

acts in violation of the lews and customs of war, and i t also subscribed to 

the obligation of handing ovor to these Powers a l l persons accused of 

having committed such acts. 

As to the question of J^jrisdictlon the treaty, stipulated that persons 

guilty cf criminal acts against the nationals of one of the Allied and 

Associated Powers will be brought before the military tribunals of that 

Fewer, while persons guilty of such acts against the nationals of more 

than one of these Powers will be brought before military tribunals composed 

of members of the military tribunals of the Powers concerned (Article 229). 

Article 227 of the Treaty of Versailles provided that the Allied 

«r.d Associated Powers publicljr arraign Wllhelm II of Hohonzollern, formerly 

the German Emperor, "for a supreme offence against Internaticnal morality 

Peace Treaties of Versailles (Articles 227-230), Saint-Germain-en-Laye 
(/-rtlclee 173-176), Trianon (Articles 157-159), and Neuilly-sur-Selne 
(i-orticles 118-120). 

A- d the sag.ctity 
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BPi the sar.ctity of treaties". Ihe special tribunsl envisaged for the 

t r i a l of Wilhelia II was tc ho giiidod "Vy the highest motives of 

international policy, with a view to vindicating the solemn ohligations 

of international iiiade--ta:;in3S and tho validity of international morality". 

It is to he pointed out that this orraigimient of the Kaiser was not 

based on a charge cf a violation of existing law; the ex-Kaiser was 

chei'ged, according to what the cuthcrs of the treaty considered to be 

the thon existing state of international law, with offences against moral, 

net le."al prcvisior^. 

The provision of Article 227 which vas the precursor of Article 6 (a) 

of tha K^nberg Charter and cf Article 5 (a) of the Tokyo Charter 

respecting crimes against peace, vith this important distinction, that 

the crimes against peace under these two Charters are not merely 

contraventions of a moral cede, but violations of legal provisions, does 

not, of course, concern the present problem of 'Var crimes" and "crimes 

against humaidty". Hcvaver, in ccnnecticn with Article 227 i t may be 

recalled that during the Paris Peace Conference the Allied and Associated 

Powers had formrll;^ stated that in their view the war which began on 

1 August 1914, was "-Jhe rreatygb .'ri':'.e ,afa\nst h'lmeaity and the freedom 

of peoples that any nation, casing itself civilis;ed, has over consciously 

cccarltted".* Accordingly, /irticlo 227 stipvlafced that a special Tribunal 

shall be corjstituted to try the Gorcuon Ii>p;i'or, ccmposad of fi v ^ Judges, 

one appointed by ©ecu cf the foH':n;ins Powers: United States, Great Britain, 

France, Italy and JaT,ati. %en the German Delegation contended, in 

connection with this and other Btip;ileticns referred to above, that a 

t r i a l cf the accused by trlburzas appointed by the Allied and Associated 

Powers would bo a ohe-sidad and inequita'Dla proceeding, the Allied and 

ABBCciatcd Powers replied that they "consider that i t is Impossible to 

entrust in any way the t r i a l of those directly responsible for offences  

attainst humanity and internaticnal right to their accomplices in their 

crimes."** 

It would appear thorefcro that the authors of the document referred 

to above considered acts in violation of the laws and customs of war, 

or at loast seme of thorn, as constituting simultaneously "war crimes" and 

"crimes against humanity" in a non-technical sense. 

* See the "P.eply of the Allied and Associated Powers to the_ CbservatlOTi 
of the Gerraan Delegation on the Conditions of Peace'"". Paris, 
16 Jmio 1919, published by H.il. Stationery Office, Miscellaneous, 
Ko. k (1919). 

»* Cp. c i t . . Section II, "Penalties". 
,/Hawever, 
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HcvGvcr, the first peace treaty vith Turkey, namely, the Treaty of 

Sevres, signed on 10 Augiist 1920, contained in addition to the provisions 

dealing vith viclatior^ of the lavs and custcns of vur (Articles 226-228 

ccrrcspcnding to Articles 228-230 cf the Treaty of Versailles) a further 

frovi:iicn, Aiticle 220j by which the Turkish Government undertook to hand 

ever to tho Allied Pcxrerc tho persons responsible for the massacres 

ccaniuted during the war on Turkish territory. The relevant ports of 

this artlclo read as follows; 

"The Turkish Gcvernmint undertakes to hand over to the Allied 

Powers the persons vhoce surrender may he required by the latter 

as being respcnslble for the massacres committed during the 

contlnuence of tho state of irar on territory which formed part of 

the Turkish Empire on the 1st August, 19lk. 

"Hie Allied Powers reserve to themselves the right to designate 

the Tribunal which chall try the persons so accused, and the 

Turkish Gove3::u2nfcnt undertakes to recognize such Tribune.'.. 

"In the event cf tho league of Ifetlons having created in 

sufficient time a Tribunal competent to deal with the said massacres, 

tlD Allied Powers reserve to themselves the right to bring the ^ 

accused persons mentioned above before such Tribunal, and the 

T'orkish Goverrjncnt undertakes equally to recognize such Tribunal". 

Tno previsions of .Irticlo 230 of the Peace Treaty of Sevres were 

obvicuEly intended to cover, In ccnformity with the Allied note of I915 

referred to in the preceding section, offences which had been committed 

on Tui-klsh territory against persons of Turkish citizenship, though of 

Antenian or Greek race. This article constitutes therefore a precedent 

for Articles 6 (c) and 5 (c) of the Ktirnberg and Tokyo Charters, and offers 

an exemrlo of one of tho categories cf "crimes against humanity" as 

understoci ty these enactments. 

The Treaty of Sevres was, however, not ratified and did not come 

into force. It was replaced by the H-eaty of Lausanne, signed on 

21+ July 1923, which did not contain provisions respecting the punishment 

of war crimes, but was accompanied by a 'Declaration cf Amnesty" for a l l 

off-̂ r.'ies committed between 1-August ISlk, end 20 November 1922.* 

r 

» "Leoleratlon of Amnesty" and the Protocol attached to i t , dated 
2k July 1923. 

/ i l l . CTE lEEIOD 
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H I . 112 PERICD BEa-ffiEK THE WOEID UASS 

1. >̂ar cf 1935-36 

lurlRC the 't.lo-.vv .Eiraei-i conflict a rA^Ler cf iJ-otests, appeals 

and Irclrjrcoions Lei t-cn isEiied by Eaile Sol-;.si3, tho Emperor of 

Etlnicila, dcnovrc:. r.g the ai.iny end various crii-es ccamittad "by Italian 

fcr^.^L ea:d tuchcrlties ac-ainst the Ethiopian popvilation, bot.h during the 

ccanp-xi gu aiid after the fruiexation of Ethiopia by Italy had been proclaimed 

on 9 May I036. 

Cno catea^ry of tho crimes committed et that time becair.e of special 

concern to the Let.j,aie of Kations and an ai hoc Cr:i:::itLee of 'Ihirteen 

was created to consider tho use of poison gas by the Ixellan ;̂ jmy and 

Air Force. In one of the meetings of this Committee i t was specifically 

pointed out that both pestles signad the Geneva Convention prohibiting 

the use of cases in any form or circumstances, and a reference was made 

to the fact that numerous cases cf gas-poisoning were coiifirmed by 

impartial sources.* 

In his personal address to the Sixteenth Assembly of the League of 

Nations, on k July I936, the Einperor of Ethiopia, describing the fate 

suffered by Ethiopia, stated that "It is not only upon warriors that the 

Italian Government has made war, it has above a l l attacked populations 

for removed from hostilities". First, "towards the end of I935 Italian 

aircraft hurled upon my armies bombs of tear gas. The Italian aircraft 

then resorted to mustard gas". Describing later, how these operations and 

the teclxlque applied for this purpose were subsequently extended over 

vast areas of Ethiopian territory, the Emperor said that "it was thus 

that as frcm the end of January 1936, soldiers, women, childi-en, cattle, 

rivers, lakes, and pastures wore drenched continually with this deadly 

rain.... in ordor to k i l l systematically a l l living creatures.... That 

was the chief method of warfare....the very refinement of barbarism which 

consisted of carrying ravage and terror into the most densely populated 

parts of the territory. The object was to scatter fear and death over 

a great part of tha Ethiopian territory."** 

In a letter sent to the Secretary-General of the League of Nations 

on 17 March 1937, the Emperor of Ethiopia requested the appointccr.t cf 

a CoEmisslcn cf Enquiry to investigate a l l the horrors committed In 

Ethiopia by the Italian Government. This letter constitutes a further 

* Statement by 1-Ir. Eden on 8 April 1936, see Jfe.. ^-i-.r'.- "Contemporary 
Archives", Yolv^e-XI, apj?4-ip.̂ 7, Hi^^. 

»* See Keeslng. op. ci t . , pages 2173-4. 
/indication 



E/CN A/\'/.19 
Page 17 

indication that crimes coming under different notions had "been committed 

on that territory. It denounces the execution of Eas Dosta, a prisoner 

of vor, in vlclatlon of the Hague Convention, and the alleged massacre 

of over 6,000 persons in Addis Abaha, vhlch occurred in February 1937.* 
In connection vith the Italian crimes committed in Ethiopia It is 

to he recalled that the Peace Treaty vith Italy signed in Paris on 

10 February 19̂ 7, and nov in force, contains in Article provisions 

dealing vith Italy's obligations regarding the apprehension and surrender 

of vor criminals in general. This Article stipulates inter alia that 

"Italy shall take a l l necessary steps to ensure the apprehension and 

surrender of: (a) Persons accused of having committed, ordered or abetted 

var crimes, and crimes analnst peace or humanity", vho according to 

paragraph 2 v l l l be brought for t r i a l . 

At the same time the Treaty contains a provision concerning Ethiopia, 

one of the Allied and Associated Powers parties to the Treaty, which has 

an important bearing on the question of Ethiopia's right to prosecute 

Italian nationals responsible for crimes committed in that country. The 

relevant ;ai;icle 38 reads as follows: 

"The "date frcm which the provisions of the present Treaty shall 

become applicable as regards a l l measures and acts of any kind 

whatsoever entailing the reBponElbility of Italy or of Italian 

nationals towards Ethiopia, shall be held to be October 3 1935". 
In view of the fact that Article 38 speaks of "all measures and acts 

of any kind whatsoever" It is clear that the provisions dealing with war 

criminals in general (.\rtlcle 5̂) are necessarily Included among the 

measures entailing the responsibility of Italy or of Italian nationals. 

Frcm the foregoing i t would appear that the crimes committed in 

Ethiopia during the Italo-Ethloplan war have by these provisions been 

qualified as war crimes and crimes aprginst humanity. 

2. The Spanish Conflict 

A further example of the use between the two World Ware of the 

expression "dictates of humanity", in a non-technical sense, may be found 

in the Intomational Agreement for Collective l^easures against Piratical 

Attacks in the Mediterranean by Submarines signed at Wyon on 

Ik September 1937, and supplemented three days later by an agreement 

signed at Geneva in respect of similar acts by surface vessels end 

alrcr£jft. Eoferring to attacks arising out of the Spanish conflict and 

coEEiitted against merchant ships not belonging to either of the conflicting 

SFtmljh parties, tho n G r o o m o n t O^olnrtiB them +.0 to vlolatl<7n« of the 

• Op. cit., page-2499. 

/rules of 

file://�/rticle


E/CN.Jt/w.l9 
Page 16 

rules of international lav, and to "constitute acts contrary to the most 

elementary ilctctes of humanity, vhidh should be Justly treated as acts 

of piracy".* 

* Doc. c-..t., the Preemble. 

/IV. NOTE ON 
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17. NOTE ON ran DEVELOPMENTS DimiNG THE SECOND WORID WAR 

Tlie unprecedented record of crimes ccumitted "by Nazi Germany and 

the other /jcie Powers in the course of the Second World War, again made 

the punislanent of those guilty of, or responsible for, these crimes a 

matter of international concern. Evidence which was reaching the Allied 

Goverments during the war, left no doubt that in attempting to establish 

a totalitarian order, the Axis Powers had set aside the restraining 

influence of the laws of war and the laws of Nations. The record showed 

that many and various crimes were being committed, not only against 

Allied combatants end prisoners of war, but also against the civilian 

populations, both of the occupied countries and of the Axis countries 

themselves. 

In the face of so much illegality and inhumanity, the Allied 

Governments deemed i t their duty not merely to issue stern warnings; they 

resolved that retribution for these crimes and atrocities must take its 

place omong the major purposes of the war. Innumerable official and 

semi-official Declarations dealing with this problem were issued. A 

special inter-governmental agency, the United Nations War Crimes Commission, 

vas established in 1943, to Investigate the crimes and submit 

recommendations to the Governments. 

In the circumstances, i t is not possible to collect or to review 

those declarations and recommendations adequately in the present Report. 

Two main features of these pronouncements should, however, be emphasized 

with regard to the direction in which the retributive action was 

developing. 

Firstly, a l l these declarations bear witness to the intention of the 

Allied Governments that not only the lesser war criminals, but also the 

leaders and organizers responsible for these crimes should be brought to 

justice. This intention found its expression in the Declaration on German 

Atrocities in Occupied Europe of 30 October 19̂ 3, Issued by the Moscow 

Conference, in which the three major Powers, the United Kingdom, the United 

States, and the Soviet Union, speaking in the interests of the thirty-tvra 

United Nations, solemrJLy declared that "major war criminals whose offences 

have no particular geographical location will be pur-ished by a Joint 

decision of the Goverrjcents of tho Allies". This Document, which left open 

the question whether the major war criminals should be proceoded against by 

siJEmary administrative action or by a court of law, was subsuquently implejuenti 

in the London Agreement of 6 August 19̂ 5, for the Prosecution and Punishment 

of the Major War Criminals of the European Axis. The latter Instrument gives 

evldenco that preference was eventually given to their guilt being ad^liidlcated 

/according 
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accorOing to law, rather than on purely moral or ethical groundc. The same 

attitude was tdlien in regard to the t r i a l of the major war criminals in the 

Far East. 

Secondly, a l l these Declarations show that the insertion in the Charters 

of the International Military Tribunals at Nurnherg and Tokyo, of la-ovisioas 

concerning "crimes against humanity", was due to a desire that the retributlTe 

action of the United Nations should not be limited to bringing to Justice 

those who had committed war crimes in the traditional and narrower sense - l.e 

violations of the laws and customs of war, perpetrated on Allied territory or 

against Allied citizens - but that such atrocities should also be punished *e 

they were committed on /jcis territory and against persons of other than Allied 

nationality. 

The subsequent Peace Treaties, which, following the Peace Conference of 

Paris of 19^6, have been concluded with Italy and the four satellite countries 

are a further step in this development. A l l these Treaties contain provisioLs 

regarding not only persons accused of war crimes, in the traditional sense, 

but also of crimes against humanity and crimes against peace. Thus, the Peace 

Treaty with Italy, signed in Paris on 10 February 191̂ 7, provides in Article 1*5 

that Italy chall take a l l necessary steps to ensure the apprehension and 

surrender for t r i a l of persons accused of having committed, ordered or abetted 

war crimes and crlmos against peace or humanity. At the request of the United 

Nations Goverrjnent concerned, Italy shall likewise make available as witnesses 

persons within its Jurisdiction, whose evidence is required for the trial of 

persons referred to above. 

Similar provisions have also been included in the Peace Treaties with 

Roumania, Bulgaria, Hungary and Finland. It must be presumed that the terms 

"wer crimes", "crimes against humanity", as well as the term of "crimes again?, 

peace", which ere not defined in these Treaties, have the same connotation as 

in the London Charter of 19^5. 

/PABT I 
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IiraRaDUCTIOK TO THE NURITBERG AID TOKYO TRI/IS 

In tho Resolution of the Economic and SocirJ. Council of 21 July 19^6, 

under the headinc "Eocumeutation", parafpraph k, emphasis has been laid upon 

the collection of information orisinc from the trials of major war crimineilB 

held before tho International Military Tribunals in NumberG and Tokyo 

resixictivcly. 

For reasons given in the Preface, that i s , particularly in view of the 

comparatively short time made available for the submission of this Report, 

it has not boon possible to x«rasent a f u l l account of the ir.formatlon which 

theso two trials provide. As to the Tokyo Trial, an additional reason Is 

that i t is not ccmpleted. More detailed reference to this is made in the 

Introductory llotes to Chapter II. Specific points concerning the Niirnberg 

Trial ere raised in the various Sections of Chai^er I. 

Both ero outstanding amongst a l l other trials held so far, in that they 

deal with two comparatively novel types of International offences, namely 

crimes against peace and crimes against htmianlty. In regard to war crimes 

proper, that is in regard to the violation of the laws and customs of war 

In the traditional sense, the two trials are conspicuous in that never before 

have ooiu'ts of law had to deal vith crimes of such magnitude, whether as 

regards the type or the scale of the crimes committed. This is particularly 

true in respect of the Nurnberg Trial. 

Within the scope of the Report, as limited by the time available for 

collecting the information, the connection betveen the crimes perpetrated 

and the human rights violated has, vhenever possible, been stressed. Special 

attention has been paid to the relationship existing betveen the law and the 

human rights concerned, though only in broad lines, and in particular to the 

extent to which violations of human rights are covered by the existing lav. 

Questions of the sufficiency, clarity or unity of the law hrve also been 

considered in this comection. 

The Importance of the subjects considered in connection with the Ilurnberj i 

Trial has made i t Impossible to include certain questions vbich have been 

dealt with in connection with the Tokyo Trial or to go beyond the sources of 

information provided by the Indictment and the Judgment. For instance, It 

has not proved possible in the time available to prepare, in connection with 

the Nurnberg Trial, the section dealing with the sjiiere within which the 

rights of tho victims and the rights of the accused may be said to have 

conflicted at the time of the offence. Cn the other hand, some Information 

on points arising in both trials has, for reasons of technical expediency, 

been Inserted in the Chapter dealing with trials other than those conducted 

by the HTirnberg and Toliyo Tribunals. Such is the case with the rights of the 

/accused at the 
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accuced at the time of the t r i a l . Information on this point v l l l be found in 

Chapter III, under E, page 250 and following. 

The two main aspects in which the information concerning human rights 

has been collected and presented in the two subsequent chapters, are the 

jurisdiction of the two Tribunals, on the one hand, and the violations of 

the rights of the victims of war crimes, on tho other. These are preceded 

by a short outline on the legal basis of the trials. 

/CHAFHER 1 
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Ca\PTER I - THiS DURHEFRG TIBIAL 

A. LEGAL BASIS OF THE '..BI/I, 

The Numbers Trib'onal found Its being in the Apyeement entered into 

in Loudon ou 6 August 19^5, by tlie Four Major Powers, in which they provided 

for the establishnent of an International Military- Tribunal for the trial 

of wai- criminals v/hose offences had no "particular geographical location". 

In an Annex to the Agreement, the Four Powers provided a Charter of the 

Tribunal, setting forth in thirty articles the constitution. Jurisdiction 

and general principles, and powers of the Tribunal, the procedure to be 

follov:ed in the course of the preliminary investigations and in the conduct 

of the t r i a l , and the provisions concerning the Judgment and sentence.* 

In accordance with Article \) of the Agreement, nineteen Governments 

of the United llations** have expressed their adherence to the Agi-eement 

and the Charter, both of which had been concluded by the Four Powers "acting 

in the Interests of a l l the United llations".*** 

The establislimcnt of the Tribunal was a natural and logical outcome 

of the many declarations made from time to time during the recent war 

by the Governments of the United Nations of their Intention that War Crhainal 

should be brought to Justice.**** m e r recalling In the Preamble that. In 

accordance with the Moscow Declaration of 30 October 19i+3, those Germans vho 

hpve been responsible for or have taken a consenting part in atrocities 

and crimes will be "sent back to the countries in which their abominable 

deeds were done" in order that they may be tried by the National Courts of 

those countries, the Agreement provides in Article 1, as already indicated, 

that ma International Tribunal shall be established "for the t r i a l of war 

criminals whose offences have no particular geographical location" - these 

being the mejor war crimincls. 

This decision of the Signatories is also restated in Article 1 of 

the Charter Itself, with the addition that the Tribunal shall be established 

for the Just and prompt t r i a l and punishment of these criminals. 

* Agreement by the Government of the United States of /jaerlca, the 
Provisional Goverrjnent of the French Republic, the Goverimient of the 
United liingdom of Great Britain and Northern Ireland and the Government 
of the Union of Soviet Socialist Bepublics for tho Prosecution end  
Puni^hjaent of the Major War Crlainals of the E-gropeen Axis, signed in 
Loxidoa on t! August 19^5, H.l'I.S.O. Omd. 666a. ' 

** These Governments ore the following: 
Greece, Demarh, Yugoslavia, the Netherlands, Czechoslovalda, Poland, 
Belgium, Ethiopia, Australia, Eondui-as, Norway, Panama, Luxemburg, 
Haiti, New Zealand, India, Venezuela, Uruguay ̂ nd Paraguay. 

*** The Preamble to the Agreement, paragraph 4. 

**** See, nistorlcpl S^irvey of the Problem of Violations of Human Rights. 

/TJiC Tribunal 
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Tlie Tribunal was Invested by the Charter vlth power to try and punish 

persons who had committed crimes against peace, wai- crimes end crimes against 

humrnity as defined in the Charter. 

In its Judgment the Tribunal stated that in creating the Tribunal the 

Signatory Powers "have done together \;hat any one of them might have done 

singly; for it is not to be doubted that any nation had the right thus to 

set up special courts to administer law. With regard to the constitution 

of the court, a l l that the defendants are entitled to ask is to receive a 

fair t r i a l on the facts and law".* 

In addition, the Tribunal expressed the opinion that the making of the 

Charter was the exercise of the sovereign legislative power by the countries 

to which the German Eoich unconditionally surrendered; and the undoubted 

right of these countries to legislate for the occupied territories has been 

recognized by tho civilized world.** 

These brief statements of the Tribunal, as well as the relevant 

provisions of the Agreement and the Charter, raise a number of intrinsic 

problems and questions as to the exact status of the ITumberg Tribunal and 

its military. International, Judicial and ad hoc characteristics which are 

of primary relevance in assessing properly the Importance of the Nurnberg 

Trial and the authority of tha Ntirnberg Judgment for the development of 

International Law in general, and for the protection of human rights in 

particular. Here, the question would arise whether and to what extent the 

attitude of the Tribunal with regard particularly to the violations of 

human rights which come within the notion of crimes against humanity, and 

its Interpretation of the law in general, was or is binding in other cases 

tried or to be tried before other courts, whether the International Military 

Tribunal for the Par East, or the municipal, occupational or military tribvmaj 

of other United Nations or other countries. 

An analysis of these h i { ^ Important problems can, however, be made 

only after a l l the preliminary questions concerning the law of the Charter, 

as well as the exposition of the facts relating to the violations of human 

rlglxts, as established by the Tribunal, have first been dealt vith. They 

must therefore be left for one of the concluding sections of the Report.*** 

It may be mentioned that in accordance vith Article 2 of the Charter, 

the Tribunal consisted of four members, each vith an alternate, one member 

*#* 

Judf^ent of the International Military Tribunal for the Trial of German 
Major VJax Criminals, iriirnborg 19^6, H.M.S.O., Cmd. 696k, page 38. 
(heroin after cited as The Judgment) 

Ibid, page 38. 

See Part II, Chapter I. / ^ ^ 
/and one alternate 
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and one alternate having been appointed by each of the Signatories.* 

B. JUEISDICTION OF THE TRIBUTTAL 

Part II of the Cliarter of the International Military Tribunal at 

NQmberg** which sets forth the Jurisdiction and states the general 

principles to be followed in the conduct of the t r i a l of the major war 

criminals of the European Axis coimtries, and in particular its Articles 6, 

7, 8 end 9, is technically speaking the law which the Charter required the 

Tribunal to administer, and by which the Tribunal was bound. 

Article 6 provides that the Tribunal "shall have the power to try and 

punish persons who, acting in the interests of the European /Jtls countries, 

whether as individuals or as members of organizations, committed any of the 

following crimes". According to tho specific provisions of this article 

"the following acts, or any of them, are crimes coming within the Jurlsdlctioi 

of the Tribunal for which there shall be individual responsibility: 

"(a) Crimes against peace; namely, planning, preparation, initiation 

or waging of a war of aggression, or a war in violation of Internationai 

treaties, agreements or assurances, or participation in a common plea 

or conspiracy for the acccmplishment of any of the foregoing; 

"(b). Vfar Crimes: namely, violations of the laws or customs of war. 

Such violations shall Include, but not be limited to, murder, 

ill-treatment or deportation to slave labour or for any other purpose 

of civilian population of or in occupied territory, murder or 

ill-treatment of prisoners of war or persons on the seas, killing of 

hostages, plunder of public or private property, wanton destruction 

of cities, towns or villages, or devastation not Justified by military 

necessity; 

Those members were tho following: 

Lord Justice LAV/HENCE, Menbe 
and northern Ireland; Mr. Justice BZEIOSTT, 
Lord Justice LAV/HENCE, Member for the United Klr^dcm of Great Britain 

orthern Ireland; Mr. Justice BZEIOSTT, Alternate Member. 

Mr. Francis BIDDLE, Member for the United States of America; 
Judge John J . PARKER, Alternate Member. 

M. le Professeur Donnedieu de VABRES, Member for the French Republic; 
M. Le Conseiller R. FALCO, Alternate Member. 

Major General I. T. NUaTCHEIIKO, Member for the Union of Soviet 
Socialist Republics; Lieutenant Colonel A. F. VOLCEKOV, Alternate 
Member. 

Lord Justice Lawrence was elected President of the Tribunal for the 
Trial at Nurnberg, in accordance with Article k (b) of the Charter. 

Charter of the Internaticnal Military Tribunal, annexed to the /igreement 
for the irosecuticn nrA Punishment of the llajor War Criminals of the 
European Axis, signed in London, on 8 August 19k^. 

/"(c) Crimes against 
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"(c) Crimes amltist humanity; namely, murder, extermination, 

enslavement, deportation, end other irJaumane acts ccnmitted against 

any civilian popdation, before or during the war, or persecutions 

on political, racial or religious grounds In execution of or in 

connection with any crime within the Jurisdiction of the Tribunal, 

wliether or not in violation of the domestic law of the country where 

perpetrated. 

"Leaders, organizers, instigators and accomplices participating 

in the formulation or execution of a common plan or conspiracy to 

commit any of the foregoing crimes are responsible for a l l acts 

performed by any persons in execution of such plan". 

The above text of sub-paragraph (c) is the English text as amended by 

the Berlin Protocol of 6 October 19^5,* by virtue of which the semicolon 

originally put between "the war" and "or persecutions" was replaced by a 

comma following the discrepancy which had been found to exist between the 

originals of Article 6, paragraph (c) of the Charter in the Bussion language, 

on the one hand, and the originals In the English and French languages, on 

the other, »11 of which have equal authenticity. 

Consequently, the Protocol declares that Article 6 (c) In the Russian 

text is correct, and that the meaning and Intention of the Agreement and 

Charter require that the said semicolon in the English text should be changed 

to a comma, end that the French text should be emended to read as follows: 

"LES CRIMES CCISTBE L'HUMAUITE, c'est ̂  dire, I'aseaBSlnat, 

1'extermination, la reduction en esclavage, la deportation, et tout 

autre acte inhumaln commla centre toutea populations clvlleB, avant 

ou pendant la guerre, ou blen les persecutlona pour dee motlfe polltlquet 

raclaux, ou religleux, lorsque ces actes ou persecutions, quelle alent 

constltue ou non une violation du droit interne du pays oii He ont ete 

perpetree, ont ^te commlB a la suite de tout (rime rentrant dans la 

competence du Tribunal, ou on liaison avet ce crime" . 

The orlRlml French text of i^rtlcl© 6 (c) prior to the araeniimant, ̂ mn 

follows: 

"LES CRIMES COHTRE L'EUMAJITE, c'est a dire I'assaselnat, 

1'extermination, la re'ductlon en esclavage, la de'portatlon, et tout 

autre acte Inhumaln commie centre tcutes populations clvlles, avant 

ou pendant la guerre; ou blen les persecutions pour des motifs polltlquef 

raclaux, ou religleux, commlBea a la suite de tout crime rentrant dans 

Protocol Rectifying riscrepancy In Text cf Charter, drawn up by the 
Governments wno had concluded the Agroement of a August 19^5; published 
In "Trial of the Major War Criminals before the International Military 
Tribunal", Vol. 1, Official i^ocuments, Niirnberg, 19I*/. 

/la competence du 



E/CN.Vw.19 
Page 28 

la competence du Tribunal International ou e'y rattachant, que ces 

perBe'cutlonB alent ccnfitltue ou non une violation du droit Interne 

du pays oOi ellea ont ^te perpe'tre'es." 

The corrections made by the Berlin Protocol have an important bearing 

on the interpretation of the notion of crimes against humanity. Their 

consequence is also that the words "in execution of or i n connection with 

any crime within the Jurisdiction of the Tribunal" refer now to the whole 

text of Article 6 (c).* 

It has been said at the outset that the Charter is the law by which 

the Tribunal was bound. The general attitude of the Tribunal in regard to 

this particulrr question found its expression in the Judgment which says that 

"tho law of the Charter is decisive, and binding upon .the Tribunal."** As 

to the character of the Charter i t s e l f the Trlbimal made the following 

declaration, which has already been referred to in part when discussing the 

legal basis of the Tribunal: 

"The mp̂ cing of the Charter was the exercise of the sovereign 

legislative power by the countries to which the German Belch . 

unconditionally s^orrendered; and the undoubted right of these countries 

to legislate for the occupied territories has been recognized by the 

civilized world. The Charter, is not an arbitrary exercise of power 

on the part of the victorious nations, but in the view of the Tribunal, 

as w i n be shown, i t is the expression of international law existing 

at the time of i t s creation; and to that extent io i t s e l f a contribution 

to international law,"*** 

Tho Tribunal was of course bound by the law of the Charter also in regard 

to the definition which the Charter gives both of war crimes and crimes 

against humanity.**** This particular question is the subject of some specific 

and more elaborated statements made by the Tribunal in the Judgment. Before 

ccming, however, to the exposition of what was the attitude of the Irlbunel to 

the substantive law as laid down in tho Charter, i t w i l l be necessary first +* 

analyse very briefly the relevant provisions of the Charter and to point out 

their most characteristic features. For i t is orJLy by exemlning the rules 

laid down in those provisions and then by ccmparing them with the manner in 

which the Tribunal applied these provisions, and the effect which i t gave thsn 

in i t s considerations and Judgment, that we con find an answer to the questici 

to what extent and in what way human rights violated by various crimes are, 

or are not, protected by the existing rules of International Law, In 

* See under I (b). Jurisdiction over Crimes against Hiimanity 

** Hie Judgment, page 3 . . 

**• Ibid, page 38 

**** The Judgment, page 6h, 

/̂ 4.M.<9a'(ns the 



E/CK.U/W.19 
Page 29 

dlBcuaaing the attitude of the Trltunal, vc shall confine oursalv»« 

only to Its general considerations, reserving a more detailed 

exposition to a further Section of this part of the Report vhsre 

the subject of violations of the rights of the victims v l l l he 

presented. 

1. JURISDICTION OVER OFFENCES 

(a) War Crimes 

In contradistinction to hostile acts of soldiers, by vhlch 

the latter do not lose their privilege (-f being treated as lawful 

members of armed force, and in contradistinction to a l l sorts of 

force or means applied by a belligerent against enemy armed forces 

and other enemy persona or property, and directed to the overpowering 

of the enemy as well as to the occupying and administering of the 

enemy territory by a l l legitimate means, war crimes in the 

conventioneil sense are such acts of soldiers or other individuals 

which constitute violations of the lavs and customs of warfare. They 

include acts contrary to International Lav peroetrated in violation 

of the lavrs of the criminals' own State, as well as criminal acts 

contrary to the laws of war committed by order and/or on behalf of 

the enemy State. Such acts constitute violations of municipal 

penal laws, of international conventions and of the general 

pidLnciples o"** cz*lxnJ.n£il law as derived froni the criminal law of ftiT 

civilized nations To that extent the notion of wax* crinies is hased 

on the view that States and their organs are siibject to cz*iiiiinal 

responsibility under International Lav 

The right of the belligerent to punish during the war, such 

war criminals as f a l l into his hands is a well-recognized principle 

of International Law. It is a right of which he may effectively 

avail himself after he has occupied a l l or part of enemy territory, 

and is thus in the position to seize war criminals who happend to be 

there. He may, as a condition of the armistice, impose upon the 

authorities of the defeated State ohe obligation to hand over persons 

charged with the commission of war crimes, regardless of whether such 

persons are present in the territory actually occupied by him or in 

the territory which, at the successful end of hostilities, he will be 

in a position to occupy. For in both cases the accused axe, in 

effect, in his power. And although the Treaty of Peace brings to an 

end the right to prosecute war criminals, no rule of International Law 

prevents the victorious belligerent from imposing upon the defeated 

jState thB obligation as one of the Tirovlsions of the armistice or of 

/the I^aoe 
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the Peace Treaty, to surrender for t r i a l persons accused of war crimes.* 

In splt-e of the uniform designation of various acts as war  

crimes, a number of different kinds and types of war crimes can be 

distinguished on aecoTint of the essentially different character of the 

acts, namely: (a) according to whether these acts have been 

committed by members of the enemy armed forces or by individuals who 

belong to or represent enemy authorities other than military, or are 

acting in the interest of the enemj'j (b) according to what rights 

of individual persons or groups of persons have been violated, and/or 

what legitimate interests of other belligerents or general interests 

of the community of nations have been outraged. 

It will be observed that, without exception, a l l the crimes 

specifically enumerated in Article 6 (b) of the Charter as 

constituting war crimes in their technical sense, are crimes which 

constitute attacks on the integrity or the physical well-being of 

individuals or groups of people, and of property, thus violating 

inherent human rights. But, from the law as stated in that article, 

and in particular from the words: "Such violations (i.e. of the laws 

or customs of war) shall include, but not be limited to " 

i t is clear that these crimes are not the onlj' ones which the authors 

of the Charter had in mind and with which the Tribunal was expected 

to be concerned in the Trial,' It follows also that not only 

crimes of the atrocities type, but also violations of any other 

law or custom of war may be considered war crimes irrespective of 

whether such crimes might, or might not, violate certain human rights, 

and whether in the latter case they only constitute purely technical 

offences. 

We shall see later in more detail and in the light of the 

Indictment and the Judgment which human rights have in fact been 

violated in connection with specific war crimes committed, and how 

tliey have been violated. Here, we are only concerned with the 

law relating to war crimes. As has already been pointed out the 

Tribunal considered itself bound by the Charter in the definition 

See, L. Oppenheim, International Law, Vol. II, Sixth Edition, 
Longmans Green & Co., London, 19^^, pp. I+5O-U58. 

As to examples in the past of provisions of the Peace Treaties 
Imposing upon the defeated State the duty to surrender for 
t r i a l of persons accused of war crimes, see: Historical 
Survey of the Problem of Violations of Human Rights. 

/which 
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vhlch i t gives of vax crimes. The Tribunal stated, ho\rever, that 

the crimes defined by Article 6 (b) "vere already recognized as 

var crimes under International Lav. They yere covered by Articles h6, 

50, 52 and 56 of the Hague Convention of I907, and Articles 2, 3 , k, kS 

end 51 of the Geneva Convention of I929. That violations of these 

provisions constituted crimes for which the guilty individuals vere 

punishable is too veil settled to admit of argument."* 

Hovever, vhen explaining the lav of the Charter in connection 

vith the criminality of planning or vaging a var of aggression, and 

in particular vhen dealing vith a fundamental principle of a l l lav 

that there can be no punishment of crime vithout a pre-existing lav, 

the Tribunal found an opportunity of touching indirectly upon this 

question and expressed its viev in the folloving vay: 

"The Hague Convention of I907 prohibited resort to 

certain methods of vaging var. These Included the Inhumane 

treatment of prisoners, the employment of poisoned veapons, 

the Improper use .of flags of truce, and similar matters. Many of 

these prohibitions have been enforced long before the date of 

the Convention; but since 1907 they have certainly been crimes, 

punishable as offences against the lavs of var; yet the Hague 

Convention novhere designates such practices as criminal, nor 

is any sentence prescribed, nor any mention made of a court to 

try and punish offenders. For many years past, hovever, military 

tribunals have tried and punished individuals guilty of violating 

the rules of land varfare laid down by this Convention."** 

The Tribunal said, further, that it must be remembered that 

International Law is not the product of an international legislature, 

and that international agreements have to deal with general principles 

of law, and not with administrative matters of procedure. The 

Tribunal went on to say that: 

"The law of war is to be found not only in treaties, but 

in the customs and practices c. states which gradually 

obtained universal recognition, and from the general 

principles of Justice applied by Jurists and practiced by 

military courts. This law is not static, but by continual 

adaptation follows the needs of a changing world. Indeed, 

* The Judgment, p. 6k. 

** The Judgment, p. kO 

/in many 
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in many cases treaties do no more ttan -express and define 

for more accurate reference the principles of lav already 

existing."* 

The Tribunal also thought i t Important to recall that in Article 228 

of the Treaty of Versailles, the German Government expressly recognized 

the right of the Allied Powers to bring before military tribunals 

persons accused of having committed acts in violation of the laws and 

customs of war.** 

. Dealing with the Defence argument that the Hague Convention does 

not apply in this case, because of the "general participation clause" 

contained in Article 2 of the Foiirth Hague Convention of I907, to 

which several of the belligerents In the recent war were not parties,*** 

the Tribuiuil expressed the opinion that i t was not necessary to decide 

this question, and added: 

"The rules of land warfare expressed in the Convention 

undoubtedly represented an advance over existing international 

law at the time of their adoption. But the Convention expressly 

stated that i t was an attempt 'to revise the general laws and 

customs of war', which i t thus recognized to be then existing, 

but by 1939 these rules laid down in the Convention were 

recognized by a l l civilized nations, and were regarded as 

being declaratory of the laws and customs of war which are 

referred to in Article 6 (b) of the Charter." 

"A further submission was made that Germany was no longer 

bound by the rules of land warfare in many of the territories 

occupied during the war, because Germany had completely 

subjugated those countries and Incorporated them into the 

German Reich, a fact which gave Germany authority to deal with 

the occupied countries as though they were part of Germany. 

In the view of the Tribunal i t is unnecessary in this case to 

decide whether this doctrine of subjugation, dependent as i t is 

upon military conquest, has any application where the subjugation 

is the result of the crime of aggressive war. The doctrine was 

* The Judgment, p. 1+0. 

** Ibid., p. kl. 

*** This clause provides: "The provisions contained in the regulations 
(Rules of Land Warfare) referred to in Article I as well as in the 
present Convention do not apply except between contracting poirers, 
and then only i f a l l the belligerents elre parties to the Convention." 

/never 
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never considered to be applicable so long as there vas an 

amy In the field attempting to restore the occupied countries 

to their true ovners, and In this case, therefore, the doctrine 

could not apply to any territories occupied after the 

1st September, 1939- As to the war crimes committed in Bohemia 

and Moravia, i t is a sufficient answer that these territories 

were never added to the Belch, but a mere protectorate was 

established over them."* 

(b) Crimes af;ainst humanity** 

As has already been pointed out, the Nflmberg is the first 

international legal enactment which has fonmilated the definition of 

crimes against humanity, though the conception of them is not entirely 

novel. 

Sub-paragraph (c) of Article 6 of the Charter appears prima facie to 

lay down a set of novel principles or, at least, to pave the way for 

considerable progress in the relationship beti-een the community of 

nations, its member states and individual citizens of these states, 

and between Interr^tional Law and municipal law. 

The follOTriJog three elements of the definitions of crimes 

against humanity as laid down in Article 6 (c) appear to contain 

these novel principles: 

(1) "before and during the war", 

(2) "against any civilian population", 

(3) "whether or not in violation of the domestic law of the 

country where perpetrated." 

\Je shall therefore analjrze in more detail each of these elements 

as they appear from the contert of Article 6 (c) as well as in the 

light of the Judgment pronounced by the Nteiberg Tribunal, 

The first principle indicated by the words "before or during 

the war" apparently implies that International Law contains penal 

sanctions against individuals, applicable not only in time of war, 

hut also in time of peace. This me.jis that there is in existence 

* The Judgment p. 65. 

** For a detailed analysis of tho notion of crimes against humanity 

reference is made to the article of E. Schwelb on "Crimes against  

Humanity", written for the British Year Book of Internaticnal 

Lav, 19k6, and which has been used as the basis for the drafting 
of this section, vith the author's kind permission. 

A nimiber of preparatory papers on this subject issued by the 
Commission for purposes other than this Eeport have also been 
utilized. 

/a system 
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a system of lirtematlonal crlninal law under which lndl\rlduals are 

responslhile to the ccmmunlty of nations for violations of rules of 

international criminal law, and according to which attacks on the 

fundamental liberties and constitutional rights of peoples and of 

individual pereons, i.e. inhuman acts, constitute not only in time 

of war, but also in time of peace, in certain circtmistances, 

international crimes. 

The adoption by the Charter of this principle taken in conjunction 

with the principles that i t is irrelevant whether or not such crimes are 

committed in violation of the domestic law of the country where 

perpetrated, found its expression in the creation of the international 

Judicial organs* which were called upon to determine the guilt 

or innocence of a certain category of the alleged criminals responsible 

for the commission of such inhianan acts, thus over-riding the national 

sovereignty emd the municipal law of the states of which the 

perpetrators are subjects and where the crimes had been committed. 

It must, however, be pointed out at once that-this principle 

is considerably restricted by the specific qualification laid down 

by the provision, as amended by the Berlin Protocol, r.amely, that in 

order to constitute crimes against humanity which call for 

intematlnnal penal sanction and vhich are of special concern to the 

inrtematlonal community, the inhumane acts specifically enumerated 

in Article 6 (c) must be committed in "execution of or in connection 

with any crime vithin the Jurisdiction of the Tribunal", i.e. only 

i f i t is established that they were connected with a crime against 

peace or a var crime proper. This qualification constitutes a very 

importeint restriction of the scope of the concept of crimes against 

humanity, which thus, under the Charter, have no independent status, 

with a further consequence that their greatest practical importance 

in peace time is seriously affected.** 

The Second principle expressed by the words "against any 

civilian population" is that anj;; cl.ilian population is under the 

protection of international criminal law and that the nationality 

of the victims affected is irrelevant. It seems also to imply that 

such protection is also extended to cases where the alleged violations 

of human rights have been perpetrated by a State against its own 

subjects. The term, therefore, includes crimes both against allied and 

against enemy nationals. 

* Reference is made here to the NOmberg and Tokj-o Tribunals. 

** The position under lew TTo. 10 of the Control Council of Germany 
is different. 

/in particular. 

file:///mder


Page 35 

In pejrtloular, It foUovs that a civilian popnlatloa remains 

under tie protection of the provisions regarding crimes against 

hunBMty irrespective of vhether It is (a) the population of a 

territory vhich is under a belligerent occupation effected vith or 

vithout resorting to var (e.g. Austria and parte of Czechoslovakia 

In 1938 and 1939); or (b) the population of other States not under 

ocoupatlon, in vhlch aimed forces of one belligerent vere stationed 

(e.g. German forces In Italy), or of countries adjacent to a given 

belligerent (e.g. persons vbo \rere subjected to kidnapping or other 

violence); or (o) the po-aulation of a belligerent itself (e.g. German 

or Italian nationals of the same or different race in their 

relation to the i^Bpectlv© State authorities or other national 

bodies), 

From the vords "civilian population" It appears that the term 

"orlnes against hunenlty" is restricted to inhumane acts coianitted 

against civilian populations as distinct from members of the aimed 

forces, vhlch are outside the scope of the provision. 

Tbe ward "population" appears to indicate that a larger body of 

rtotlms is visualized and that single or isolated acts committed 

against individuals may be held to faU outside the scope of the 

ooncept of orimes against huuHuilty. 

A violation of a certain human right protected by Article 6 (c) 

may or may not simultaneously constitute a violation of the lavs and 

custcjns of war and therefore a war crime sensu stricto, coning under 

Article 6 (b). This results from the fact that ttie terms "crimes 

against htmnity" aad "war crimes" as has already been indicated 

ovarlap to a certain extent. We shall see later in more detail 

how this particular problem has been dealt with by the Prosecution 

Ijx the Indictment and by the Tribunal in its Judgment. Here, i t 

vlH bo sufficient to point out the folloving. 

Ohe provision deaUng with var crimes (Article 6 (b)) exfc«BBlj 

states that its enumeration of specific criminal acts is not exhaustive. 

Ho met. statement is to be found in iirticle 6 (c). The vide scope 

of the term "other inhumane acts" indicates, however, that tba 

enuffieration In Article 6 (c) is also not exhaustive, at least so far 

as the BubBtance Is concerned. 

•nhere are two types of crimes against humanity: crimes of the 

Wder-type", namely, murder, extermination, enslavement, 

fleportation, and other Inh'jmane acts; and "persecxitions". With 

pef>rd to the latter the provision requires that they must have been 

/committed 
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coimltted on political, racial or religious grounds. 

Tho acts of the "murder-type" enumerated in Article 6 (c) as 

crimes against humanity are similar to, hut not identical with, 

those which are mentioned as war crimes in Article 6 (h). 

Murder is included both in the l i s t contained in Article 6 (b) 

and (c). Extermination, mentioned only in Article 6 (c) is apparently 

to be interpreted as murder on a large scale (mass mui-der). Tl;e 

inclusion of "extermination" in addition to "murder" may be talcen to 

indicate that taking part in framing a policy of extermination and/or 

other activities in its implementation not dJ.rectly connected with 

actvial criminal acts of murder, may be punishable as complicity 

in the crime of extermination. 

•̂Thether there is a difference between "deportation to slave 

labour or for other purposes" as mentioned under (b), and the two 

separate items "enslavement" and "deportation" mentioned imder (c) 

is difficult to decide at this stage. "Ill-treatment" which is 

contained in sub-paragraph (b), has been omitted in sub-paragraph (c). 

IThether or not this particular crime falls under "other inhumane acts" 

depends on the general interpretation of the latter expression. 

FinaUy, the third principle that It is irrelevant whether an 

offence alleged to be a crime against hvananity was or was not 

committed in violation of the domestic law of the country where 

i t was perpetrated, means that i t is no defence that the act 

alleged to be a crime against humanity was legal under the domestic 

law of that country. The exclusion of this plea is closely 

connected with the provisions of Article 8 of the Charter regarding 

the defence of superior orders. 

Vfe come now to the question of the attitude of the Trlbimal 

to the law relating to crimes against humanity. 

As already indicated, the Tribunal stated that i t is bound by 

the Charter in the definition which i t gives of crimes against 

humanity.* The general consideratiops of the Tribunal on the 

law as to crimes against humanity are contained in the following 

statement: 

"With regard to crimes against humanity, there is no 

dcubt whatever that political opponents were murdered in 

Germany before the war, and that many of them were kept in 

concentration camps in circumstances of great horror and 

* The Judgment, p. 61*. 
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cruelty. The policy of terror was certainly carried out on a 

vast scale, and in many cases was organized and systematic. 

The policy of persecution, repression and murder cf civilians 

in Germany, before the war of I939, who were likely to be 

hostile to the Government, was most ruthlessly carried out. 

The persecution of Jews during the same period is 

established beyond a l l doubt. To constitute crimes 

against humanity, the acts relied on before the outbreak 

of war must have been in execution of, or in connection with, 

any crime within the jurisdiction of the Tribunal. The Tribunal 

is of the opinion that revolting and horrible as many of these 

crimes were. It has not been satisfactorily proved that they 

were done in execution of, or in connection with, any such 

crime. The Tribunal therefore cannot make a general 

declaration that the acts before 1939 were crimes against 

humanity within the meaning of the Charter, but from the 

beginning of the war in 1939 war crimes were committed on a 

vast scale, which were also crimes against humanity; and 

insofar as the inhvanane acts charged in the Indictment, 

and committed after the beginning of the war, did not 

constitute war crimes, they were a l l committed in execution 

of or in connection with, the aggressive war, and therefore 

constituted crimes against hiimanity."* 

From the above statement i t follows that the Mmberg Tribunal 

proceeded on the basis of the Berlin Protocol and applied the 

qualification "in execution of or in connection with any crime 

within the Jurisdiction of the Tribunal" tc the whole provision, 

i.e. both to crimes of the murder type and to persecutions, with 

the consequences already indicated at the outset of this section. 

As will be seen in a separate part of tho Report, this statement 

does not imply that no crime committed before 1st September, 1939, 

can be considered as a crime against humanity. Some crimes committed 

prior to 1st September, 1939, have been recognized by the Tribunal 

as constituting crimes against humanity, i.e. in cases where their 

connection with the crime against peace was established. 

On the other hand, in cases where the inhumane acts charged in 

the Indictment were committed after the beginning of the war and did 

not constitute war crimes, their connection with the war was presumed 

* The Judgment, p. 65. 
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by tho Tribunal, and they were therefore considered as crimes against 

humanity. 

Although in theory i t remains irrelevant whether a crime against 

humanity ms committed before or during the war, in practice i t is 

difficult to establish a connection between what is alleged to be a 

crime against humanity, and a crime within the Jurisdiction of the 

Tribunal, i f the act was committed before the war. 

(c) Crimes against peace 

It has already been pointed out that this particular type of 

crime, aa such, is outside the scope of the Eeport. Hoover, crimes 

against peace have some definite bearing upon violations of human 

rights, and for this reason i t seems necessary to record here the 

views of the Tribunal on this point. 

vnien dealing with the question of "the common plan or conspiracy 

and the aggressive war", the Tribunal declared: 

"The charges in the Indictment that the defendants 

planned and waged aggressive wars are charges of the utmost 

gravity. Mar is essentially an evil thing. Its consequences 

are not confined to the belligerent states alone, but affect 

the whole world. 

"To initiate a war of aggression, therefore, is not 

only an international crime; i t is the supreme international 

crime differing only from other war crimes in that i t contains 

within itself the accumulated evil of the whole. 

"The first acts of aggression referred to in the 

Indictment are the seizure of Austria and Czechoslovakia 

and the first war of aggression charged in the Indictment 

is the war against Poland begun on the 1st September, 1939-"* 

Later in the Judgment the Tribunal accepted the contention of 

the Prosecution as to the aggressive character of the seizure of 

Austria and Czechoslovakia,** and made the following statement in 

regard to the war against Poland: 

"The Tribunal is fully satisfied by the evidence that the 

war Initiated by Germany against Poland on the 1st September, 1939, 

was most plainly an aggressive war, which was to develop in due 

course into a war which embraced almost the whole world, and 

resulted in the commission of countless crimes, both against the 

laws and customs of war, and against humanity."*** 

* The Judgment, p. 13. 
** Ibid., pp. 19-22. 

*** Ibid., p. 27, 
/ i t will 
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It will be observed that In making- 1:he above statments the 

Tribunal touched upon the general effect which tho waging of a 

war of aggression has on violations of human rights. Taking 

inter alia these consequences into account, the Tribunal thought 

it Justifiable and of primary importance to declare the initiation 

and waging of wars of aagrosslcn as a supreme war crime. This 

should be construed as meaning a supreme war crime in a wider sense 

thereby constituting also in a general non-technical sense a 

supreme crime against humanity. 

The question of violations of human rights perpetrated as part 

of tho planning, preparation or conspiracy to vrage wars of 

aggression will be presented in a separate part of the Report.* 

(d) Conspiracy to commit war crimes and crimes against humanity 

It remains to say a few words on the question of conspiracy, 

i.e. the doctrine under which i t is a criminal offence to conspire 

or to take part in an alliance to achieve an unlairful object, or 

to achieve a lawful object by unlawful means. The Charter in its 

Article 6 (a) provides that "conspiracy" to commit crimes against 

peace is punislmble, but contains no such express provision in 

regard to a "conspiracy" to commit war crimes or crimes against 

humanity. 

Consequently, the International Military Tribunal in its 

Judgment allowed only a very lijnited scope to this doctrine and held 

that, under the Charter, a conspiracy to commit crimes against peace 

is punishable, and i t convicted some of the defendants on that basis; 

but i t declined to punish conspiracies of the other two types as 

substantive offences, distinct from any war crime or crime against 

humanity, and expressed the opinion that the provisions contained in 

the last paragraph of Article 6 does not define, or add as a new and 

separate crime, any conspiracy except the one to commit acts of 

aggressive var. In the opinion of the Tribunal the above provision 

Is only designed to establish the responsibility of persons 

participating in a common plan, and for these reasons the Tribunal 

decided to disregard the charges of conspiracy to commit war crimes 

and crimes against humanity.** 

* See Part II, Chapter I. 

** The Judgment, j). kh. 
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(Trom Article 6) "Leaders, organizers, instigators, 

and accomplices participating in the formulation or 

execution of a common plan or conspiracy to commit any 

of the foregoing crimes are responsible for a l l acts 

performed by any persons in execution of such plan." 

(Article 7) "The official position of the defendants, 

whether as Heads of State or responsible officials in 

Goverment Departments, shall not be considered as freeing 

them from responsibility or mitigating punishment." 

(Article 8) "The fact that the Defendant acted pursuant to 

order of his Government or of a superior shall not free 

him from responsibility, but may be considered in mitigation 

of punishment i f the Tribunal determines that Justice so 

requires." 

(From Article 9) "At the t r i a l of an;' individual member of 

any group or oganization the Tribunal may declare (in connection 

with any act of which the individual may be convicted) that the 

group or organization of which the individual was a member 

was a criminal organization." 

(Article 10) "In cases where a group or organization is 

declared criminal by the Tribunal, the competent national 

authority of any Signatory sliall have the right to bring 

individuals to t r i a l for membership therein before national, 

military or occupation courts. In any such case the 

criminal nature of the group or organization is considered 

proved and shall not be questioned." 

As already stated the imrnberg Tribunal was invested by the 

Charter with power to try and punish persons who, acting in the 

interests of the European Axis countries, whether as individuals or 

as members of organizations, committed any of the crimes 

enumerated in Article 6 under (a), (by and (c). 

In accordance with the purpose for which the Tribunal was 

established the scope of the individuals over which the Tribunal 

had to exercise its Jurisdiction was limited to the major war 

criminals. This Is evident from Articles 1 and 6 of the Charter, 

which, however, do not contain any definition or explanation as to 

who should be regarded as a major war criminal. The only indication 

in this respect is provided by the Moscow Declaration of the 

30th October, 19^3, according to which major war criminals are 

those whose offences have no "particular geographical location". 

/Exactly 
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Exactly the same description is used in paragraph 3 of the Preamble 

and in Article 1 of the London Agreement of 8th August, I9I+5, which 

have thus left open to the discretion of the signatory Powers tho 

question which persons should he included in this category of war 

criminals. In the Indictment lodged with the Tribunal* a total 

of 2k persons were charged at Mmberg, who, in accordance 

with Article ik (b) of the Charter had been designated as major 

war criminals** by the Committee of the Chief Prosecutors of the 

Signatory Powers. 

The opening sentence of paragraph 2 of Article 6 lays down 

the rule that for acts enumerated in that article as constituting 

crimes against peace, war crimes and crimes against humanity, there 

shall be individual responsibility. 

On this question the Defence submitted that International Law 

is concei-ned with the actions of sovereign states, and provides no 

punishment for individuals; and further, that where the act in 

question is an act of state, those who carry i t out are not 

personally responsible, but are protected by the doctrine of the 

sovereignty cf the State. Both there submissions were rejected by the 

Tribunal, which e:q>ressed the opinion that the principle that International 

Law imposes duties and liabilities upon individuals as well as upon 

States has long been recognized. In this connection the Tribunal 

recalled in its Jui?.gment the rccont case of Ex Parte Quirln (19'*2, 

317 US l ) , before the Supreme Court of the United States, in which 

persons were charged, during the war, with landing in the United States 

for purposes of spying and sabotage. In this case the late 

Chief Justice Stone, speaking for the Court, said tliat from the 

* Indictiacr.t presented to the InterMtlcnnl Military Trlbi^nal 
iTfTlliti at l e r l i n ZnlBtlx Octcler. l̂ l+57'eT5. HTM..̂ .OTCiiaT 6696. 
(herein after cited as IndictEent) 

** The names of the 2k defendants are as follows: 
Herman WilheLm Gî EING, Rudolf HESS, Joachim von RIBBENTEOP, 
Robert I£Y, Wilhelm KEITEL, Erns. mTEKBRUFi^R, Alfred ROSENBERG, 
Hans ¥mm, Wilhelm FRICK, Julius S T R E T C H E R , Walter FUllK. 
EJalmar S C H A C H T , Gustav KBUPP von BOELEN und HAIBACE, Iferl E O H I T Z , 

Srich RAEL2R, Baldur von SCHIRACH, Fritz SAUCKEL, Alfred JODL, 
Martin BORI^J, Franz von P A E E N , ^rtur SEYSS-IHQUART, Albert SPEER, 
Constantin von NEUR\TH and Hans FRITZSCHE. 

All individual defendants named in the Indictment appeared before 
the Tribunal except: Robert LEY, who committed suicide 25 October 19'̂ 5; 
Gustav KRUPP von Bohlen und Halbach, owing to serious Illness; and 
Martin BORWAM, who vras not in custody and whom the Tribunal 
decided to try in absentia. 

In the latter case the Tribimal evidently found i t necessary, in the 
interests of Justice, to conduct the hearing in his absence, thus 
availing Itself of the right accorded to i t by Article 12 of the 
Charter. / ^ ^ ^ 
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very beginning of Its history that Court has applied the law of war as 

Including that part of the law of nations which prescribes for the conduct 

of war, tho status, rights and duties of enemy nations as well as enemy 

Individuals. Chief Justice Stone went on to give a l i s t of cases tried 

by the Courts, where individual offenders were charged with offences 

against the laws of nations, and particularly the laws of war. Many other 

authorities on this matter could have been cited, but the Tribunal was 

satisfied that there is sufficient evidence to show that individuals can be 

punished for violations of International Law. After recalling the 

provisions of Article 228 of the Treaty of VersaiUes as illustrating and 

enforcing the view of Individual responsibility, the Tribunal concluded 

with the argument that "orimes against international law are committed 

by men, not by abstract entities, and only by punishing individuals who 

conmit such crimes can the provisions of international law be enforced."* 

The scope of individuals liable to prosecution is further determined 

by the last paragraph of Article 6 of the Charter, which provides that 

leaders, organizers, instigators and accomplices, participating in the 

formulation or execution of a common plan or conspiracy to commit any of 

the crimes enumerated in that Article under (a), (b) and (c) are responsible 

for a l l acts performed by any persons in execution of such plan. From 

this provision, which stipulates the vicarious liability of leaders, 

organizers, etc., i t appears that they are also responsible for acts 

committed by third persons. Nothing is said in this provision about the 

responsibility of the actual perpetrators, but i t seems to be Implied that 

they also are criminally responsible, though the Charter its e l f , in general, 

and this provision, in particular, deals only with persons responsible on 

a high level. This is borne out by the Control Council Law No. 10, which 

was promulgated to give effect, inter alia, to the London Agreement of 

8 August 19»̂ 5. 

There is also nothing said in the Charter as tc what degree of 

connection with a crime must be established in order to attribute to a 
defendant, Judicial guilt, in other words what depyee of responsibility 

attaches to principals, accessories and accomplices. Nor does the Charter 

say anything on the very Important question of attagpts to commit war criines 

and crimes against humanity, namely, whether or not an attempt to commit an 

international crime coming within the notion of those crimes is in Itself 

a crime.** AU these questions, in respect of which the International Penal 

Law is itself most unsettled, have been left open by the Charter. 

* The Judgment, page kl. 

** The position in regard to crimes against peace is different as the 
"planning or preparation" of an aggressive war is treated as a crime 
in itself (Article 6 (a) of the Charter). 
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In one respect only has the degree of Indivldnal responsitllity 

for the crimes coming vithin the Jurisdiction of the Tribunal been 

defined by the Charter in Article T, which states that the 

official position of the defendants. whether as Heads of State or 

responsible officials in Government Departments, shall not be 

considerd as freeing them frcm responsibility or mitigating 

punishment. 

Cn this particular question, and in further elaboration of its 

argimient es to individual responsibility, the Tribunal expressed the 

view that the principle of International Law, which under certain 

circumstances protects the representatives of a state, cannot be 

applied to acts which are condemned as criminal by International 

Law, and that the authors of such acts cannot shelter themselves 

behind their official position in order to be freed from punishment 

in appropriate proceedings. As the very essence of the Charter 

is that individuals in general, and the representatives of a state 

in particular "have International duties which transcend the national 

obligations of obedience Imposed by the individual State", the 

Tribunal took the view that he who violates the laws of war cannot 

obtain iraiiamlty while acting in pursuance of the authority of the 

State i f tho St?.te in authorizing action moves outside i t 

compexenco under International Law.* 

It ma.y be of interest in this connection to quote some remarks 

made by Lord Wri,;jht in conmortlng on tMs particular sub^lect: 

"The Judgment accordingly is proceeding on the basis 

of the Community of Nations and on the nature of Internaticnal 

law as the law not of one nation but of a l l , which transcends the 

law of the particular individual, and the obedience which he 

owes to his state. The fact that the individual is obeying the 

national law is no defence i f ho is charged before the competent 

Court for violation of Intoraational law. He is thus subject to 

a double set of laws which in certain cases may conflict. He haa 

a divided duty. There is nothing peculiar or unusual in this. 

In every Federal state the citizen owes obedience to the Federal 

Law and also to the State or Provincial law, end may be 

punished i f he violates either by the appropriate authority. 

Federal constitutions generally provide for the dominance of 

one system of law over the other i f they conflict, but 

generally the areas of each are sufficiently distinct. 

* The Judgment, page k2, 
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A British soldier remains subject to his co'intry's laws though he 

is also subject to Military Law as being a sollder. In the 

international penal code a man may be held guilty of violating the 

code though what he does is Justified under the National Law. The 

principle there is similar to what is often referred to as the 

defence of superior orders."* 

According to the established principles of International Law, the 

fact that rules of warfare have been violated in pursuance cf orders of 

the belligerent Government or of an individual belligerent coimnander 

does not deprive the act in question of its character as a war crime; 

neither does i t , in principle confer upon the perpetrator immunity from 

punishment by the injured belligerent. This view is governed by the 

major principle that members of the armed forces or other authorities 

are boiuid to obey lawful orders only, and that they cannot therefore 

escape liab i l i t y i f , in obedience to a command, they commit acts which 

both violate unchallenged rules of warfare and outrage the general 

principles of humanity.#• 

Accordingly, Article 8 of the Charter lays down the rule that the 

fact that the deft?ndent acted pursuant to order of his Government or of 

a superior shall not free him from responsibility, but may be considered 

In mitigatiun of pimishment i f the Tribunal determines that Justice so 

requires. It z-rvr bo pointed out that this rule applies to a l l acts 

coming within the notio:^^ of crimes against peace, war crimes and crimes 

against humanity. 

On behalf of most of the defendants it was submitted that in doing 

what they did they were acting under the orders of Hitler, and therefore 

could not be held responsible for the acts committed by them in carrying 

out these orders. When dealing with this submission the Tribunal stated 

that it considered the provisions of Article 8 to be in conformity with 

tho law of a l l nations. The Tribunal added that the true test, which 

is found in varying degrees in the criminal law of most nations, is not 

the existance of the order, but whether moral choloe was In fact 

possible.*** 

» See Lord Wright's article on "NUrnberg", recently written for 
"Obiter Dicta", Canadian Lew Journal. 

** See L. Oppenheim, 1. c i t . 

*** The Judgment, page U2. 
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Finally, there remains the question of groups and organizations of 

which tho individual defendants were memhers. 

Article 9 of tho Charter provided that at the t r i a l of any 

individual aember of any group or organization the Tribunal may declare 

that the group of organization of which the individual was a member was 

a criminal organization. Such a declaration mlg}it have been made by 

the Tribunal in connection with any act of which an individual defendant 

may have been convicted. 

According to Article 10 of the Charter, in cases where a group 

or organization is declared crimir^l by the Tribunal, the competent 

national authority of any Signatory has the right to bring Individuals 

to tr i a l for membership of such bodies before national, military or 

occupation courts. In any such case the criminal nature of the group 

or organization is to be considered as proved and shall not be 

questioned. 

The above provision makes It clear that the declaration of 

criminality against an accused organization is final, and cannot be 

challenged in any subsequent criminal proceeding against individual 

members. The effect of such a declaration is well illustrated by 

Law No. 10 of the Control Council of Germany, which provides that a 

member of such an organization may be punished for the crime of 

membership even by death. 

As regards the general attitude of the Tribunal in this respect, i t 

should be menticned that the Tribtinal considered these provisions as a 

far-reaching and novel procedure, the application of which, unless 

properly safeg^iarded, miglit produce great injustice.* The question how 

the law of the Ciarter was applied by the Tribunal to the organizations 

alleged by the Indictment to be criminal would, however, require 

special attention. 

C. VIOIATTONS OF TEE PJGHTS OF THE 

VICTI.MS OF WAH CRIMES 

Introductory 

In the preceding Section i t has been pointed out that, without 

exception, a l l tho crimes speclflcelly enumerated in Article 6 of the 

Charter as war crimes and crimes against humanity, are crimes which 

constitute violations of the integrity or the physical well-being of 

* The Judgment, page 66. 
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individuals or groups of people, or of property, thus violating inherent 

human rights. It has also been emphasized that these violations are not 

the only ones which the authors of the Charter had in mina and with which 

the Trib\inal was expected to be concerned in the Trial. 

For this reason, and also because the Tribunal, in laying down what 

Inhumane acts had been committed, referred in Its Jugdment directly to 

the Indictment,* It is necessary to examine this document more closely 

since i t throws considerable light on the way in which Article 6 (a) and (b) 

of the Charter was interpreted by the Prosecution. Taking into account 

the purpose for which the present collection of material is intended, and 

the fact that i t coidd not deal Indiscriminately with a l l common crimes 

and outrages such as murder, ill-treatment and the like, committed against 

Innocent T)eot)le and without any Justification or necessity, it Is 

proposed to limit this Investigation to points and problems of particular 

interest to the question of insufflcloucy of, or lacunae in, the existing 

laws and usages of war and in other provisions of international lav 

which Tjurport to afford protection agaijist violations of human rights. 

However, in order to give a comprehensive picture of the hianan rights that 

havo boeai violated durlag the war. It is proposed to reviev generally, at 

the same time, the various crimes or groups of crimes as they were 

presented in the Indictment, and to indicate the reactions of the Tribunal 

in regard to them. 

In Its Judgment, the Tribunal stated that the evidence relating 

to war crimes and crimes against humanity had been so overwhelming, both 

as regards volume and detail, as to render It impossible for the Judgment 

adequately to review i t , or to record the mass of documentary and oral 

evidence that hac been presented. Accordingly, the Tribunal dealt only 

quite generally with these crimes** and did not follow the order of 

charges or the grouping of crimes as presented in the Indictment. The 

following survey is based on that part of the Judgment which deals with 

war crimes and crimes against humanity generally, without taking into 

account the findings of the Tribunal in relation to the individual 

defendants. 

For the reasons stated In the preceding paragraphs, and also because 

it wes found technically impossible to examine the voluminous transcripts 

of the proceedings, this survey is intended to serve merely as an 

introduction to the subject. 

* The Judgment, page 65. 

«* The Judgment, pages and 1̂ 5. 
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I. General Observatlong 

Under Count Three of the Indictment,* in a statement of a general 

nature, tho defendants were charged with war crimes in the traditional 

Benso of this term, i.e. with violations of the laws and customs of 

war, cornmltted between 1 September 1939, and 8 May I9U5, in Germany and 

in a l l those countries and territories occupied by the German armed 

forces since 1 September 1939. In addition, they were charged with 

such crimes coinnitted during the period stated above in Aufvtria, 

Czechoslovakia, Italy, and on the High Seas. The Indictment stated that 

all the defendants, "acting in concert with others, fortiulated and 

executed a common plan or conspiracy to commit war crimes as defined in 

Article 6 (b) of the Cliarter .... The said war crimes were committed by 

the defendants and by other persons for whose acts the defendants are 

responsible .... as such other persons when committing the said war 

crimes performed their acts in execution of a common plan aM conspiracy 

to commit the said war crimes...."** 

The particular crimes preferred in the Indictment resulted from the 

practice of "total war" as rejarfls methods of combat and military  

occupotion applied in direct conflict with the laws and customs of war, 

and perpetrated In violation of the rights of combatants, of prisoners  

of war, and of tho civilian population of occupied territories. The 

Indictment stated that these methods and crimes constituted violations 

of International conventions, of internal penal laws and of the general 

principles of criminal law as derived from the criminal law of a l l 

civilized nations, and were involved in, and part of, a systematic course 

of conduct. 

The apparently criminal character of the conception and practice of 

"total war", as waged by Nazi Germany, was described by the Trlbuml in 

the following statement: "For in this conception of 'total war', the 

moral ideas underlying the conventions which seek to make war more humane 

are no longer regarded as having force or validity. Everything is made 

subordinate to the overmastering dictates of war. Rules, regulations, 

assurances and treaties a l l alike are of no moment; and so, freed from 

the restraining Influence of International law, the aggressive war is 

conducted bv the Nazi leaders in the most barbarous way. Accordingly, war 

crimes wore ccmiiiitted when and wherever the Fulirer and his close 

associates thought them to be advantageous. They were for the most part 

* The Indictment presented to the International Military Tribunal on 
18 October 191̂ 5. 

** The Indictment, page 13. 
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tbe resxilt of cold and criminal calculation".* 

Tho ideas cf Nazi Germany, vhlch vere contrary to the established 

principles of a l l civilized nations, sprang directly from vhat one of the 

prosccutcrs called a crime agalnct the s p i r i t , meaning thereby a doctrine 

vhlch, "denying a l l spiritual, rational and moral values by vhlch the 

nations have tried, for thousands of year, to Improve hunon conditions, 

alms to plunge htanonity back Into barbarism, no longer the natural and 

spontaneous barbarism of primitlvo liatlonc, but a diabolical barbarism, 

conBcious of i t s e l f and utilizing for Its ends a l l material means put 

at the disposal of morJtind by contemporary science"** 

In a Btatement of a sumnary nature, tho Tribunal said the folloving: 

"PrlBcncrs of var vere Ill-treated and tortured and murdered, not only 

in defiance of tho vell-establlshed naes of intematlonal lav, but In 

complete disregard of the clementexy dictates of humanity. Clvlllaa 

populations in occupied territories suffered the same fate. Whole 

populations vere deported to Germany for the purposes of slave labour 

upon defence wcrks, armament production and sioallar tasks connected vith 

the var effort. Hostages wro taken In very large numbers from the civHian 

populations in a l l the occupied ccuntxies, and were shot as suited the 

Gorman purpcccs. Public and private property vas systematlcQlly plundered 

and pillaged in otder to enlarge the resources of Germany at the expense 

of the rest of Europe. Cities and tovns and villages vere vantonly 

destroyed vithout military justification or necessity".*** 

With reference to tho plarnlng of these violations, the TrlburJil 

found that on some occasions, var crimes vere deliberately planned long 

In advance. This vas the case, for Instance, In the ill-treatment of 

civilians and the plvmder of the Soviet territories, vhlch were settled 

i n minute detail jefore the actual attack began. Similarly, the 

esploltation of the Inhabitants for slave labour vas planned and organized 

to tho last detail. In other cases, such as the murder of prisoners of 

var, of Conmandos and captured airmen, such crimes were the result of 

direct orders Issued ca the highest level. 

We w i l l now examine the various types of violations of the rights 

of persons and groups of people In the light of the Indictment,.the 

Judement, and tho existing provisions of International Law. 

* The Judgment, page hk 
** See: Opening Speech by M. Fran9cl8 de Menthon, published in "The_. 

Tr i a l of Gorman Major War Criminals", Opening Speeches of the Chief 
Prosecutors, H.MTst^ti^Ei 'rTofHcT, London, 19^6, page 93. 

*** Tho Judgment, page k^. 
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II. Murder ar.d lll-trcatoent of clvlltans 

It Is stated in the Indictment that throughout the period of the 

occupation of territories overrun by their armed forces the defendants, 

for the puiTJOse of systematically terrorizing the inhabitants, murdered 

and tortured civilians, ill-treated them and imprisoned them without 

legal process. These murders and ill-treatment wore carried out by 

divers means and methods which are fully set forth in the charge. 

In respect of these atrooltios the Indictment eaya that they were 

contrary to International Conventions, in particular to Article U6 of 

the Hague Regulations, 1907, to the laws and customs of war, to the 

general principles of criminal law as derived from the criminal laws of 

all civilized nations, to the internal penal laws of the countries in 

which such crimes were committed, and to Article 6 (b) of the Charter. 

1. Genocide 

Aiuong the many and various types of murder and Ill-treatment enumerated 

in the Indictment, there is one which is of particular Interest. It is 

stated therein that the defendants "conducted deliberate and systematic 

genocide, viz. the extermination of racial and national groups, against 

the civilian populations of certain occupied territories in order to 

destroy particular races and classes of people and national, racial or 

religious groups, particularly Jews, Poles and Gypsies and others."* By 

Inclusion of this specific charge the Prosecution attempted to 

introduce and to establish a new type of international crime. 

The word "genocide" is a new term coined by Professor Lemkin to 

denote a new conception, namely, the destruction of a nation or of an 

ethnic group. Genocide is directed against a national group as an 

entity, and the actions Involved are directed against individuals, not in 

their individual capacity, but as members of the national group. 

According to Lemkin** genocide does not necessarily mean the Immediate 

destruction of a nation or of a national group except when accomplished 

by mass killings of a l l its members. It is intended rather to signify 

a co-ordinated plan of different actions aiming at the destruction of the 

essential foundations of the life of national groups, with the aim of 

annihilating the groups themselves. The objectives of such a plan would 

be disintegration of the political and social institutions, of culture, 

language, national feelings, religion, and the economic existence of 

national groups, the destruction of the personal security, liberty, health, 

dignity, and even the lives of the individuals belonging to such groups. 

* The Indictment, page Ih, 

See R. Lemkin, Axis Rule in Occupied Europe, Carnegie Endowment for 
International Peace, Division of International Law, Washington, 19'̂ l̂•> 
pages 79-95, 
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Genocide has two phases: one, the destruction of the national pattern 

of the oppressed group, for which the word "denationalization" was used 

in the past; the other, the imposition of the national pattern of the 

oppressor. Lemlcin helleves, however, that the conception of 

denntionalizotlon is inadequate because: (a) i t does not connote the 

destruction of the biological structure; (b) in connoting the destruction 

of one national pattern, i t does not connote the imposition of the 

national pattern of the oppressor; and (c) der^ationalization is often 

used to mean only deprivation of citizenship. 

It will be observed that the Prosecution, when preferring against 

the defendants the charge of genocide, adopted this term and conception 

in a restricted sense only, namely, in their direct and biological 

connotation. This is evident not only frcm the definition of genocide 

as stated in the Indictment and from the inclusion of this charge under 

the general count of murder and iU-treatment, but also from the fact 

that a l l other aspects and elements of the defendants' activities 

aiming at the denationalization of the inhabitants of occupied 

territories were made the subject of a separate charge which, under 

(J) of Count Three, is described as germanization of occupied territories. 

Vrhen dealin;; with the substance of the charge of genocide tho 

Tribunal declared: "The murder and ill-treatment of civilian populations 

reached Its height in the treatment of the citizens of the Soviet Union 

and Poland. Some four weeks before the invasion of Russia began, 

special task forces of the SIPO and SD, called Elnsatz Groups, were 

formed on the orders of Hlmmler for the purpose of following the German 

armies into Russia, combating partisans and members of Resistance 

Groups, and exterminating the Jews and Communist leaders and other 

sections of the ponulatlon" and further down: "The foregoing crimes 

against the civilian population are sufficiently appalling, and yet the 

evidence shows that at any rate in the East, the mass murders and 

cruelties were not committed solely for the purpose of stamping out 

opposition or resistance to the Germany occupying forces. In Poland 

and the Soviet Union these crimes wore part of a plan to get rid of whole  

native populations by expulsion and annihilation, in order that their 

territory could be used for colonization by Germans."* Then the 

Tribunal referred very briefly to the policy and practice ol 

exterminating the Intelliftentsia in Poland and Czechoslovakia, and to 

the problem of race which had been given first consideration by the 

Germans in their treatment of the civilian populations of or in occupied 

territori es. 

* The Judgment, pages 50-52. 



E/C11.VW..19 
Page 51 

m a Boparato chapter of the Jufigment the Tribunal devoted special 

attention to the persecution and extermination of Jews. It stated that the 

persecution of the Jevs at the hands of the Kazl Government had heen proved 

In the greatest detail before the Tribunal and forms a record of conslBtent 

and systematic Inhumanity on the greatest scale.* Tho Tribunal then recalled 

tho antl-Jewlah policy as formulated in Point k of tho Party Progranme and 

examined, in great detail, acts committed long before the outbreak of war. 

After referring to a German Foreign Office circular of 25 January 1939, 

entitled "Jewish question as a factor In Oeroian Foreign Policy In the year 

1938", the Tribunal stated: "The Hazl persecution of Jews In Germany before 

the war, severe and repressive as It was, cannot compare, however, with 

the policy pursued during the war In tho occupied territories. Originally 

the policy was similar to that which had been In force Inside Germany. Jews 

were required to register, and forced to live In ghettoos to wear the 

yellow star, and were used as slave labourers. In the summer of 191*1, however, 

plans were made for the "final solution" of the Jewish question In a l l of 

Europe, This "final solution" meant the e'^tennlnation of the Jews which 

early in 1939 Hitler had threatened would be one of the consequences of an 

outbreak of war and a special section In the Gestapo under Adolf Elchmann 

as head of Section B̂ f of the Gestapo vas formed to carry out the policy 

"The plan for exterminating the Jê vs was developed shortly after the 

attack on the Soviet Union. Elnsatzgruppen of tho Security Police and SD, 

formed for the purpose of breaking the reslstence of tho population, of the 

areas lying behind tho German armies In the East, wore given the duty of 

exterminating the Jews in those areas. The effectiveness of the work of the 

Elnsatzgruppen is shown by the fact that in February, I9I12, Heydrlch vas 

able to report that Estonia had already been cleared of Jevs and that in 

Riga the number of Jews had been reduced from 29,500 to 2,500. Altogether 

the Elnsatzgruppen operating In the occupied Baltic States killed over 

135,000 Jews In three months.... 

"Units of the Security Police and SD In the occupied territories of 

tho East, which were under c i v i l administration, were given a similar task. 

The planned and systematic character of the Jewish persecutions is best 

illustrated by the original report of the SS. Brlgldler-General Stroop, 

vho was In charge of the dostruotlon of the ghetto In Warsaw, which took 

place in 191*3. The Tribunal received In evidence that repor"- Illustrated 

vlth photographs, bearing on Its title page: 'The Jewish Ghetto in Warsaw 

no longer exists'."** 

* The Judgment, p. 60. 

** The Judgment, p. 62. 

/After describing 
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After deecrltJlrg other atrocltlee against Jews which were a l l part and 

parcel of tho policy inaugurated In I9I+I, and the gathering of Jews from all 

German-occupied Europe In concentration camps, which vras another method of 

the "final solution",* tho Tribunal finally stated: "Special groups 

travelled through Europe to find Jews and subject thorn to the "final solution". 

German mlaslorji were sent to such satellite countries aa Hungary and Bulgaria, 

to arrange for the shipment of Jews to extermination camps, and It Is known 

that by the end of 19̂ 1+, 400,000 Jews from Hupgary had beep murdered at 

Auschwitz. Evidence has also been given of the evacuation of 110,000 Jews 

from a part of Boume,nla for »liquidation'. Adolf Elchmann, who had been 

put m charge of this programme ty Hitler, has estimated that the policy 

pursued resulted la the killing of 6,000,000 Je^rs, of whom U,000,000 were 

killed m the extermination Institutions".** 

It will be observed that In these statements the Trlbur^l did not 

make any reference to the term and conception of genocide, within which 

acts like those referred to above are comprised. However, the findings 

of the Tribunal have not been without Influence on the subsequent events 

m the sphere of the progressive development of Intematlonal Law. On 

11 December I9U6, the General Assembly of the United Nations adopted a 

special Besolutlon on CJenoclde, the loaln part of which roads as follows: 

"1. Whereas, genocide Is a denial of the right of existence of 

entire human groups, as homicide Is the denial of the right to 

live of Individual human beings, and such denial of the right of 

existence shocks the conscience of mankind, results In great losses 

to humanity In the form of cultural and other contributions 

represented by these human groups, ahd Is contrary to moral law and 

to the spirit and alms of tho United Nations; 

"2. Whereas, many instances of such crimes of genocide have occurred 

vhen racial, religious, political and other groups have been 

destroyed, entirely or In part; 

"3. /Jid whereas, the punishment of the crime of genocide Is a matter 

of intematlonal concern; 

"The General Assembly 

/J-flrms that genocide Is a crime under International law which 

the civilized world condemns, and for tho commission of which 

principals and accomplices, whether private Individuals, public 

officials or statesmen, and whether tho crime la committed on 

religious, racial, political cr any other grounds, are punishable".*** 

* The Judgment, p. 63. 

** The Judgment, p. 6U. 

*** Quoted from the "Weekly Bulletin" of the United Nations, Vol. 1., ETo. 20, 
of 17 December 1QU6. 
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FolltTwlng the recomendatlons contained In the ahove Resolution, this 

new type of International crime has already heen the suhject of advanced 

study and consideration hy the appropriate organs cf the United Uatlons 

vlth a view to arriving at an international convention for the prevention 

and punishment of the crime of genocide, 

2, Killing of "useless eaters" 

In the part of the Judgment which deals with the slave labour policy, 

the Tribunal referred to the killing of Insane and Incurable people. In the 

followlr,g statement: "Reference should also be made to tho policy which 

was In existence In Germany by the summer of 1940, under which a l l aged, 

Insane, and Incurable people, "useless eaters", were transferred to special 

Institutions vhere they vore killed, and their relatives Informed that 

they had died from natural causes. The victims vore not confined to German 

citizens, but Included foreign labourers, who wore no longer able to work, 

and were therefore useless to the German var machine. It haa been estimated 

that at least some 275,000 people were killed in this manner in nursing 

homes, hospitals and asylums, which were under tho Jurisdiction of the 

defendant Frlck, In his capacity as Minister of the Interior. How many 

foreign workers were Included in this total It has been quite Imposs'ble 

to determine". * 

It will be noted that the Tribunal was careful to point out that the 

victims Included foreign labourers and were not confined to Gorman citizens. 

Actually, moat of the people killed In this manner were German citizens, a 

fact which brings these crimes predominantly within the notion of crimes 

against humanity. However, this new type of violation of the Individual's 

right to live, so far as the persons killed were foreign workers, was 

Goneldered by tho UJrlbunal as a war crime. 

3. Medical experiments 

Mention should be made of acts which may be described as medical 

experiments. It is stated In the Indictment that the murders and ill-treatment 

of civilian populations were carried out, among other means, by the 

performance of experiments, by oporatlcns and otherwise, on living human 

beings. These pseudo-scientific experiments, which had also been used 

as methods of extermination In concentration camps, included sterilization 

of women, study of the evolution of cancer of the womb, and of typhus, 

anatomical research, heart Injections, bone graftirig and muscular 

excisions. Experiments on children had also been conducted. These 

experiments had been performed In concentration camps in Germany and in 

* The Judgment, p. 60. 

/occupied 
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occupied terrltorlee (RavonBhruck, Buchenwald, Natzwelller and Auechvlt?.).* 

•̂nien dealing with crlmee committed in concentration campB the Tribunal 

did not refer to this particular charge and did not mention the experlmonto. 

TTT. Murder and Ul-treatmert of prloonerf? of war,  

and of other memborB of the armed forces 

It la stated In the Indictment that the defendants murdered and 

Ill-treated prisoners of war by denying them adequate food, shelter, 

clothing and medical care and attention; by forcing them to labour In 

IxJiumane conditions; by torturing them and subjecting them to Inhuman 

Indignities and by killing them. Prisoners of war wore Imprisoned in varloua 

concentration camps, where they were killed and subjected to Inhuman 

treatment by various methods. Members of the armed forces of the countries 

with which Germany •vras at war wore frequently murdered while In the act 

of surrendering. 

The Prosecution alleged that a l l these murders and Ill-treatment were 

contrary to Intematlonal Conventions, particularly i>tlcleB k, 5, 6 and 7 

of the Hague Regulations, I907, and to Articles 2, 3, 4 and 6 of the 

Prisoners of War Convention (Geneva 1929), the laws and customs of war, 

the general principles of criminal law as derived from the criminal laira 

of a l l civilized rjitlons, the Internal penal laws of the countries In which 

such crimes were committed and to /iTtlcle 6 (b) of the Charter.** 

In a general observation the Tribunal established that prisoners 

of war were Ill-treated and tortured and murdered, not only In defiance 

of the well-established rules of international law, but in complete 

disregard of the elementary dictates of humanity. The Tribunal said 

further, in some detail, that many and various violations cf the rights of 

prisoners of war and of other members of the allied armed forces were 

committed In the course of the war, often as a matter of deliberate and 

calculated policy. Particular reference la made to the handing over to ' 

the SIPO and SD for execution of recaptured prisoners, and to systematic 

killing by the civilian population of allied airmen who were forced to 

land m Germany. 

1. Killing of "Commandos" 

Tho Tribunal referred at some length to a directive circulated, with 

the authorization of Hitler, by the defendant Keltcl on I8 October 19̂ 2, 

which ordered that a l l members of Allied "Commando" units, often when In 

uniform and whether armed or not, were to be "slaughtered to the last man", 

The Indictment, p. lU, 15 and IB. 

The Indictment, P . 20-21. 

/even If they 
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even i f they attem'jted to surrender. Tliis order further provided that i f 

such m i e d troops came into the hands of the military authorities after 

being first captured "by the local police, or in any other way, they should 

be handed over immediately to the SD. This order was supplemented frm time 

to time, and was effective througliout the remainder of the war, although 

after the .Allied landings in Normandy in 19!*!*, i t was made clear that the 

order did not apply to "Commandos", captured within the immediate "battle area. 

The Tribunal established that under the provisions of this order. Allied 

"Ccmmendo" troops, aud other military units operating independently, lost 

their lives in Nonrey, France, Czechoslovalcia and Italy. Many of them were 

killed ou the spot, and in no case were those who were executed later in 

concentration camps ever given a t r i a l of any kind. For example, aii 

American military mission which landed behind the German front in the Ballians 

in January 19!*5, numbering about twelve to fifteen men and wearing uniform, 

vere taken to Mauthausen urder the authority of this order, and a l l of them 

vera shot.* 

2. Application of the law to Soviet victims 

The Tribunal devoted much attention to the treatment of Soviet prisoners 

of var which was characterized by pai-ticulcr inhumanity, due not merely to 

the action of individual guerds, or the exigencies of l i f e in the camps, but 

the result of systematic plans made some time before tha German invasion 

started. 

With regard to the murder and ill-treatment allegedly committed against 

Soviet prisoners of war, the Defence submitted that the Union of Soviet 

Socialist Eepublics was not a party to the Geneva Convention, which therefore 

vas not binding in the relationship between Germany and the Union of Soviet 

Socialist EopublicB. This argument, which correctly stated the legal 

position, was howeve. discarded by the Tribunal. The latter took the view 

thet in this case the principles of general international law on the treatment 

of prisoners of vox apply. Since the eigliteenth century these have gradually 

been established along the lines that war captivity Is neither revenge nor 

punishment, but solely protective custody, the only purpose of which is to 

prevent the prisoners of war from further participation in the war.** 

In maliing the above statement the Tribunal did not refer to any 

particular provisions of general international law. It i s , however, clear 

that the provisions vhich the Tribunal had in mind, and on the basis of vhich 

it convicted seme of the defendants for offences of this kind, are those 

* Bie Judgment, page 1*5. 

** The Judgment, page 48. 

/contained 
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contained in Articles h-20 of the Hague Eogulations to which hoth Germany end 

Russia were parties. A l l these provisions, which contain quite exhaustive 

rules regardinG cairtivity of prisoners of war, were in fact incorporated 

in the Geneva Convention, I929, with the exception of Articles 10-12 rolatinc 

to release of prisoners on parole. 

IV. Taking and l a i l i n g of Hostefes 

The general stctement regarding the practice of tailing and killing 

hostages as contained in the Indictment, reads as follows: ""Throughout 

the territories occupied hy the German armed forces in the course of 

waging aggressive vers, the defendants adopted end pat into effect, on a 

wide scale, the practice of taking, and of Idlling, hostages from the 

civilian population. These acts were controry to International Conventions, 

particularly .Article 50 of the Hague Regilations, I907, the laws and customs 

of war, the general principles of criminal lew as derived from the criminal 

laws of a l l civllir-ed nations, the internal penal lavs of the covmtries 

in which such crimes were ccnmitted and to Article 6 (b) of the Charter".* 

Prom the wording cf this charge. In particular from the words "of 

taking, and of killing", end "these acts", i t would appear prima facie as 

If the Prosecution was attempting to establish that not only the killing, 

but also the teking of hostages should be considered as criminal under 

International Law. Such a contention, i f intended, would have had some 

justification in view of the well-established fact that during the second 

World War the Germans resorted to the practice of taking hostages, net onl^' 

on a wide scale, but also to a large extent indiscriminately, for the 

purpose of terrorizing the population in occupied territories - a practice 

which far exceeded the legitimate right of the belligerent to pi-evwit hostile 

acts. Yet any deduction that such was the Intention of the Prosecution is 

weakened by the fact -hat the text of the above charge, as well as a l l 

actual facts and figures enumerated in the Indictment respecting these acts, 

appear \inder the heading "Killing of hostages", and pi 1 instances cited 

refer only to the executions and shootings of hostages. 

In contradistinction to the practice of taking hostages as a means 

of securing legitimate warfare, which prevailed in former times, the modem 

practice of taking hostages is resorted to by the belligerents for the 

purpose of securing the safety of the armed forces or of the occupation 

* The Indictment, page 22. 

/authorities 

file:///jnder
file:///inder


E/CN.4Af.l9 
Page 57 

authorities egainst possible hostil« acts by the inhabitants of occupied 

territory. Persons fran among the population of such territories are seized 

arid detained, in the erpectation that the popiaation will refrain from 

hostile acts out of regard for the fate of the hostages. It cannot be 

denied that this measure is a harsh one, as i t makes individuals liable to 

suffer imprisonment for acts for which they are not responsible. But the 

security of the troops and of the occupation authorities and the safety 

of military installations etc. seems hitherto to have been held to justify 

this measure and practice. In fact, there is no rule in International Law 

preventing a belligerent frcm resorting to the practice, provided that 

hostages are not e::ix)sed to dangers for the pui-pose of preventing legitimate 

hostilities on the part of members of the armed forces of the enemy. 

During the first World War, however, Germany adopted the reprehensible 

practice of shootiiig hostages in the territories occupied by her armies, 

whenever she believed that civilians had.fired upon German troops. During 

tho second World War Germany follo\;ed the practice of the mass shooting 

of hostages on such an unprecedented scale as to bring i t prominently 

vithin the category of war crimes. Accordingly, Article 6 (b) of the Charter 

provides that "killing of hostages" shall be a war crime. 

The Tribunal established in its judgment that "hostages were taken in 

very large numbers from the civilian populations in a l l the occupied 

countries, and were shot as suited tlie German purposes".* The Tribunal 

further stated: "Tlie ircctice of keeping hostapos to prevent and to punish 

any form of c i v i l disorder iras resorted to by the Germans; an order Issued 

by the defendant Keitel on 16 September 19 1̂, spoke in terms of f i f t y or a 

hundred lives frcm the occupied areas of the Soviet Union for one German 

life taken. The order stated that 'it should be remembered that a human 

life in unsettled countries frequently counts for nothing, and a deterrent 

effect can be obtained only by unusual severity'. The exact number of persons 

killed as a result of this policy is not laiown, but large numbers were killed 

in Prance etnd the other occupied territories in the VJest, while in the East 

the slaughter was on an even more extensive scale".** 

In maldng the above statement the Tribunal referred to Article 6 (b) 

of the Charter, the provisions.of which, the Tribunal said, are merely 

declaratory of the existing laws of war as expressed in this particular 

connection by Article h6 of the Hague Eegulatlons.*** Article 46 states 

that "Family honour and right?, the lives of persons and private property, 

as veil as religious convictions and practices must be respected". Article 6 (b) 

speal:s only of the killing of hostages. 

* The Jud(5nent, pcgo 45. . 
** Tht Judgment, page 49-50. 
*** Hie Judcnent, parte 43. 
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It will be obcerved that the Prosecution took the view that the 

practice "of taking, and of killing, hostages" was contrary to Article 50 of 

the Hague Regulations, which states that "no collective penalty, pecuniary 

or otherwise, shall be inflicted upon the population on account of the acts 

of individuals for which i t cannot be regai-ded as collectively responsible." 

The Tribunal did not make any reference to Article 50 in connection 

with the talcing and killing of hostages. But, in its statement on the law 

relating to war crimes in general, tho Tribunal mentioned this ai'ticle 

among those provisions of Internatlonel Law under which the crimes defined 

by Article 6 (b) of the Charter "were already recognized as war crimes".* 

It is not clear wliat particular acts the Tribunal had in mind in referring 

to Article 50, and it is doubtful whether the article could be applied to 

tho case in question, as i t deals with general penalties which might be 

inflicted upon a large body of the population and has hitherto not been 

regarded as. preventing the occupant from taking hostages,** Thus, no 

clear guidance can be derived from the abo\'e statements of the Tribunal 

on the question whetlier the aiere taking of hostages is to be regarded as 

criminal. 

V. Sieve Labour 

Article 6 (b) of the Charter provides that the "ill-treatment or 

deportation to slave labour or for any other purpose, of civilian population 

of or in occupied territory" shall be a war crime. 

Tbe offences coming within the scope of this particular type of crime 

have been split in the Indictment into two separate groups under (B) and (H) 

of Count Three. The general statements in respect of these read as follows: 

(B) DEPORTATION FOE SLAVE LABOUR AND FOR OTHER PURPOSES 

"During the whole period of the occupation by Germany of both the 

Western and Easte-n countries It wes the policy of the German Government 

end of tho Genaen High Ccmnand to deport able bodied citizens from such 

occupied countries to Germany, and to other occupied countries for the 

purpose of slave labour upon defence works, in factories and In other 

tasks connected with the German war effort. 

"in pursuaiice of such policy there were mass deportations from all 

the Uestern and Eastern countries for such purposes during the whole 

period of the occupation. 

* The Judgment, page 6h, and the Section of this Report dealing with the 
Jurisdiction of the -mbunal. 

** L. Oppenheim, op. c i t . , page 3^6. 
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"Such deportations were contrary to International Conventions, In 

particular to Article k6 of the Hague Regulations, 1907, the laws and 

custamc of war, the general principles of criminal law as derived from 

the criminal laws of a l l civilized nations, the internal penal laws of 

the countries in which such crimes were committed and to Article 6 (b) 

of the Charter".* 

(H) C O K S C E I I - T I O K (F CIVrLIAH UBOJH 

"Throughout the occupied territories the defendants conscripted 

and forced the inhabitants to labour and requisitioned their services 

for purposes other than meeting the needs of the armies of occupttlon 

and to an extent fcx out of proportion to the resources- of the countries 

Involved. A l l the civilians so conscripted were forced to work for 

the German war effort. Civlliat;s were required to register and many of 

those who registered were forced to Join the Todt Organization and 

tho Speer Legion, both of which vrere semi-military organizations 

Involving some military training. 

"These acts violated Articles U6 and 52 of the Hague Regulations, 

1907, the laws and customs of war, the general principles of criminal 

law as derived from the criminal laws of a l l civilized nations, the 

Internal penal laws of the countries in which such crimes were committed 

and Article 6 (b) of the Charter".** 

Leaving aside the practice of deporting the civilian populations for 

slave labour or other purposes, which constitutes a clear contravention 

of Article h6, we will concentrate on Article 52 which Is of primary 

Importance, and to which the Tribunal referred in that part of the Judgment 

relating to forced labour by the inhabitants of occupied territories. This 

article reads as follows: 

"Requisitions in kind and services shaU not be demanded fran local 

authorities or inliabitants except for the needs of the army of 

occupation. They shall be in proportion to the resources of the 

country, and of such a nature as not to involve the inhabitants in the 

obligation of talking part In military operations against their own 

country. 

"Such requisitions and services shall only be demanded on the 

authority of tho commander in the locality occupied. 

"Contributions in kind shall as far as possible be paid for in 

ready money; i f not, a receipt shaU be given and the payment of the 

amount duo shall be made as soon as possible". 

* The Indictment, page 19, 

** The Indictment, page 28. 
/According to 
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According to these provisions, the occupation authorities may 

compulsorily emrloy the inhabitants on various works and compel them to 

render services necessary either for. the administration of the country or 

for the needs of the armj- of occupation, always provided that the services 

are not demanded in order to supply the belligerents' general needs, and 

that they do not oblige the inhabitants to take part in cjllitary operations 

against their own country. 

The interiaretatlon of "taking part in military operations" has, however 

always been somewhat controversial. Many writers maintain that the words 

extend to the construction of bridges, fortifications, and the like, even 

behind the front. But the practice of belligerents as dletlrguiebod 

between military oi^rations and military preparations, and has not condemned 

as inadmissible compiasion upon inhabitants to render assistance in the 

construction of military roads, fortifications, and the like behind the front, 

or in any other works in preparation for military operations. It is true 

that attempts have been made in the past to obtain the prohibition of 

requisitioning, or compjlElon even in respect of such services as only 

involve talcing pert in military preparations. Thus the Russian draft put 

before the Conference of Brussels in I874 proposed in .(Article 48 a stipulation 

to the effect that the population of an occupied territory might not be 

forced to talse part in the military operations against their own country, 

or in such acts as ore contributory to the realization of the aims of war  

detrimental to their own country. Similarly, the Institute of International 

Law in its Oxford liaiival of the Laws of VJar on Lend laid down the rule 

(Article hS, page 2) that an occupant must not ccmpel inhabitants, either 

to take part'-in the military operations or to assist him in his works of  

attack or defence.* But the Brussels Conference struck out the proposed 

Eussien text, the Hague Conferences did not adopt any of these rules, and 

Article 52 of the Hagu. Eegulations prohibits the requisitioning only of 

such services as involve the taking pert in military operations. .Thus, all 

attempts to extend the prohibition to services which imply an obligation 

to take pert in militrry preparations and the like have hitherto failed, with 

the result that din-ing the fi r s t V?orld V'ar, not only the Germans in Belgium 

and France, but also the Russians in Galloia, compelled the inhabitants 

to construct fortlficatiohs and trenches in the rear. During the second 

World V/ar Germany followed the practice of systematically forcing the 

inhabitants to labotir a:id of requisitioning their services to an extent that 

was out of nil proportion to the needs of the armies of occupation and on 

such a scale as to bring into the foreground the necessity of amending the 

* L. Oppenheim, op. c i t , , page 345. 
/relevant 
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relevant provisions of the Eagiie Pveg'alationB. 

As indicated, the Trih\inal referred in the Judgment to Article 52 of 

the Hague Pegulations as the law relating to the question under discussion, 

and -stated that "the policy of the Gennan occupation authorities was in 

flagrant violation of the terms of this Convention". This policy resulted 

in "forcinc niany of the inhahitents of the occupied territories to work 

for the German war effort, and in deporting at least 5,000,000 persons to 

Germany to serve German industry and agriculture", and "for the purposes 

of slave labour upon defence works, armament production and similar tasks 

connected with the var effort". The Tribunal further stated: "In the 

eiarly stages of tlie war, man-power in the occupied territories was under 

the control of various occupation authorities, and the procedure varied from 

country to country. In a l l the occupied territories compulsory labour 

service was promptly instituted. Inhabitants of the occupied comitries were 

conscripted- and compelled to work in local occupations, to assist the 

German war economy. In many cases they were forced to work on German 

fortifications and military installations. As local supplies of raw 

materials and local industrial capacity became inadequate to meet the 

Gennan requirements, the system of deporting labourers to Germany was put 

Into force".* 

It will be seen that the general observations of the Tribunal go far 

-beyond the trend of earlier developments and the unsuccessful attempts at an 

extensive interpretation of Article 52 as outlined above. It would appear 

that, in the opinion of the Tribunal, not only is i t inadmissible to compel 

the inhabitants to render assistance, falling within the notion of 

, "military preparations" but i t is also a criminal act to conscript and compel 

inhabitants to work in any occupation which might directly assist the enemy 

bellicerents • "wai' effort" and "var economy". 

VI. Plunder of Public and Private Property 

The Indictment dealt vith this type of var crimes in the foUowina way: 

"The defendants rutiaessly exploited the people and the material resources 

of the co\.mtrieE they occupisd, in order to strengthen the Nazi war machine, 

to depopulate ond impoverish the rest of Europe, to enrich themselves and 

their adherents, end to promote German economic supremacy over Europe. 

"The Defendants engaged in the following acts and practices, among 

others: 

1. They decraded the standard of l i f e of the people of occupied 

countries and caused starvation, by stripping occupied countries of 

foodstuffs for removal to Germany. 

» Th9 Judgment, page 57. / 2 . They seized 
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2. They seized raw materials and ind^istrlal machinery In a l l of the 

occupied countries, removed them to Gomauy and used them In the 

Interest of the German war effort and the German economy. 

3. In o i l the occupied countries, in varying degrees, they confiscated 

businesses, plants and other property. 

k. In an attempt to give colour of legality to illegal acquisitions 

of property, they forced owners of property to go through the fonas 

of "voluntary" end "legal" transfers. 

5. They established comprehensive controls over the economies of all 

of the occupied couiitries and directed their resources, their 

production and their labour in the interests of the German vex economy, 

depriving the local populations of the products of essential industries. 

6. By a variety of financial mechanisms, they despoiled a l l of the 

occupied countries of essential commoaities and accumulated wealth, 

debased the local cui-rency systems and disrupted the local economies. 

They financed extensive purchases in occupied coimtries through 

clearing arrangements by which they exacted loans frcm the occupied 

countries. Tbey Imposed occupation levies, exacted financial 

contributions, and issued occupation currency, far in excess of 

occupation costs. They used these excess funds to finance the 

purchase of business properties and supplies in the occupied countries. 

7. They abrogated the riglits of the local populations in the occupied 

portions of the Union of the Soviet Socialist Bepublics and in Poland 

and in other countries to develop or manage agricultural and Industrial 

properties, and reserved this area for exclusive settlements, 

development, and ownership by Germans and their so-called racial brethren. 

8. In further development of their plan of criminal exploitation, 

they destroyed industrial cities, cultural monuments, scientific 

Institutions, and property of a l l types in the occupied territories 

to eliminate the possibility of competition with Germany. 

9. From their programme of terror, slavery, spoliation and organized 

outrage, the Nazi conspirators created an instrument for the personal 

profit and aggrandizement of themselves and their adherents. They 

secured for themselves and their adlierents; 

(a) Positions in administration of business involving power, 

Influence and lucrative perquisites. 

(b) The use of cheap forced labour. 

(c) The acquisition on advantageous terms of foreign properties, 

business interests and raw materials. 

(d) The basis for the Industrial supremacy of Germany. 

/"These acts 
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"These acts were contrary to International Conventions, particularly 

Articles h6 to 56 inclusive of the Eagixe Ivagiaatlons, 1907, the laws 

and customs of war, the general principles of criminal law as derived 

from tho criminal laws of a l l civilized nations, the internal penal 

laws of the countries in which such crimes were committed and to 

.'bi^iicle 6 (b) of the Charter".* 

The Indictment thon enumerated, by way of example, and without 

prejudice to the production of evidence in other cases, a great number of 

actual facts and figures respecting plunder, which are divided into the 

following main groups: (a) Removal of raw materials, (b) Removal of 

Industrial equipnent, (c) Removal of agricultural produce, (d) Removal 

of manufactured products, (e) Financial exploitation, (f) Plundering, 

and (g) Looting of works of art. 

It will be observed that the Prosecution, when preferring against the 

defendants the above charges, referred inter alia to Article kj of the 

Hague Regulations, according to which "pillage is expressly forbidden". 

This provision means, in the first instance, that the private property 

of the inhabitants of occupied territory is no longer a lawful object of 

private booty and that soldiers of the occupant must not plunder for private 

purposes. The Charter of the Tribunal does not use the term "pillage" but 

speaks in Article 6 (b) of "plunder of public or private jroperty". On the 

other hand the Nurnberg Judgment summarized the law in respect of charges of 

plunder of public or private property in the following statement: "Article k-9 

of the Hague Convention provides that an occupying power may levy a 

contribution of money from the occupied territory to pay for the needs of 

the army of occupation and for the edministration of the territory in 

question. Article 52 of the Hague Convention provides that an oocxipying 

power m^ make requisitions in kind only for the needs of the army of 

occupation, and that these requisitions shall be In proportion to the 

resources of the covjitry. These Article^, together vlth Article 48, dealing 

with the e:rpenditure of money collected in taxes, and Articles 53, 55 and 56, 

dealing with public property, make It clear that under the rules of war, 

the economy of an occupied country can only be required to bear the expenses 

of the occupations, and these should not be greater than the economy of 

the country can reasonably be expected to bear".** 

The Articles of the Hague Regulations referred to by the Tribunal read 

as follows: 

"i^rticle 48. If, in the territory occupied, the occupant collects the 

taxes, dues and tolls payable to the State, he shall do so, as far as 

* The Indictment, page 22-23. 
** The Judgment, page 53- possible 
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is possible, in accordance with the legal basis and ascessment in force 

at the time, and shall in consequence be bound to defray the expenses 

of the administration of the occupied territory to the same extent as 

the national Government had been so bound". 

"Article k9. If, in addition to the taxes mentioned in the above 

Article, the occupant levies other money contributions in the occupied 

territory, they shall only be applied to the needs of the amy or of 

the administration of the territory in question". 

"•Wricle 52. Requisitions in kind and services shall not be demanded 

frcm local authorities or inhabitants except for the needs of the army 

of occupation. They shall be in proportion to the resources of tlio 

counti-y, and of such a nature as not to involve the inhabitants in the 

obligation of taking part in military operations against their own 

country". 

"Artlcle__^. An Bsr-^- of occupation shall only take possession of cash, 

funds, and realisable securities which are strictly the property of the 

State, depots of arms, means of transport, stores and supplies, and, 

generally, e l l movable property belonging to the State which may be used 

for military operations". 

"E::cept in cases governed by naval law, a l l appliances adapted for 

the transmission of news, or for the transport of persons or goods, 

whether on land, at sea, or in the air, depots of arms, and, in general, 

a l l kinds of war material may be seized, even i f they belong to private 

Individuals, but they must be restored at the conclusion of peace, and 

indemnities must be paid for them". 

"Article 55. The occupying State shall be regarded only as 

administrator and usufructuary of public buildings, landed property, 

forests, and agricultural undertakings belonging to the hostile State, 

and situated In th^ occupied country. It must safeguard the capital of 

such properties, and administer them in accordance with the rules of 

usufruct". 

"Article 56. The property of local authorities, as well as that of 

institutions dedicated to public worship, charity, education, and to 

science and art, even when State property, shall be treated as private 

property." 

"Any seizure or destruction of, or wilful damage to, institutions 

of this character, historic moniments end works of science and art, is 

forbidden, and should be made the subject of legal proceedings". 

In its general conclusions the Ti-ibunal stated that the evidence in this 

case has established, however, that the territories occupied by Germany were 

/exploited 
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exploited fcr the Gormoji var effort in the moct ruthless vay, vlthout 

cocfiideraticn of the locea econac;', and ,ln consequence of a deliberate design 

and polic/. Tlisre vcs in truth a systematic "plunder of public or private 

property", vhich vas crimlrial under Article 6 (b) of the Charter.* 

In describing the conduct of tho occupying authorities in some of the 

occupied countries, the Judgment refers to r.n order of Goering lss\ied as 

aarly as I9 October I939, and s,.--i;ec the folloving: "As a consequence of this 

order, agricxaturcl products, rav materials needed by German factories, 

iiachlne tools, traaspoi'tation equipment, ether finished products end even 

foreign securities and holdir-gs of foreign exchange vere e l l requisitioned 

end sent to Germany. These resources vere requisitioned in a manner out of 

all proportion to the economic resorrces of those countries, a::d resulted 

in fcmlne, inflation mid an active Black Market. At first the German 

occupation authorities attempted to suppress the Black Market, beceace i t 

vas a channel of distribution keeping local products out of German hands, 

Iften attempts at suppression failed, a GexTnan purchasing agency vas organized 

to moke purchases for Germany on the Black Mrrket, thus carrying out tho 

assurance made by the defendant Goering that It vas 'neccescjy that a l l should 

Imow that i f there is to be famine rnyvhere, i t shell in no case be in 

Gsmany.» 

"In mai\v of the occupied countries of the East and the West, the 

authorities maintained the pretence of paying for a l l the property which 

they seized. This elaborcte pretence of payment merely disguised the fact 

that the goods sent to Germany from these occupied countries were paid for 

by the occupied coiuitrlee themselves, either by the device of excessive 

occupation costs or by forced Ic xS in return for a credit balance on a 

"clearing account" which was an account merely In name. 

"In most of the occupied countries of the East even this pretence 

cf legality was not maintained; economic exploitation became deliberate 

plunder ".•»* 

The Tribunal then described in detail the criminal activities of seme 

of the defendants in respect of the systematic looting and seizure of 

cultural and art treasures. 

It is apparent that tho foregoing statements, general as they are, 

raise many important and intricate problems, requiring prolonged study and 

aaelysis. A l l that can be said at this stage, quite generally, is that: 

(a) the London Charter and the KOrnbcrg Judgment have developed the rules 

of international law to the extent tliat not orl.y pillage, which is the 

* The Judgment, page '^k. 

** J\v\oaout, page 5*^-55. 

/unauthorized 
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iLnauthorized ontrace cf individual soldiers, but else activities which cone 

rndf̂ r the mic]i wider term of plunder of public or private propei-ty are 

p-JTdshrblej (j) th^ notions of "piU.PSa" endi of "pliuidcr of public end 

private proi-erty" have been substantially extended beyond the scope which 

the term "pillrgs" was probably considered to cover at the time of the 

mai-.in* of the Hagie Regulations. 

VII. y.qnton destr-iction of cities, tOTrr.s and villages and deyac!:ntion  

not .Justified by military necessity 

The ciirrge under this heading alleged that the defendants wcntcnly 

destroyed cities, towns and villages and coBiraitted other acts of devastation 

vithout military justification or necessity. The Indictment says that 

these acts vere in violation i /orticles k6 and 50 of the Rsguo Regulations, 

1S07, the laws and cv.stcms of war, the general principles, of criminal law 

as derived froiC t>e criminal laws of a l l civilized nations, the interr^al 

penal laws of the countries in which such crimes were committed end 

Article 6 (b) of tho Charter.* Article 6 (b) provides that wanton destruction 

of cities, towns or villages, or devastation not Justified by militery 

necessity shi^Il be a war crime. 

Among the particular Instances of such destruction and devastation 

the Indictment mci.tions the following examples: (a) destruction of villages 

and tCTms, dy^iting and demolishing of ports and resorts in France; (b) 

wide-spread and ertensive destruction of harbours, locks dykes and bridges, 

and devastation caused by inundations in Holland; (c) burning to the ground 

and Idlling the inhabitants of vill-ges by punitive expeditions in 

Tugoslavia and Chechoslovakia. 

It w i n be observed that in any case th.e Instances enumerated under 

(o) constitute clear examples of reprisals resorted to by the Gcrucns 

against the civilian population. It is to be presumed that in respect of 

these particular acts the chargo was based Inter alia on /rtlcle 50 of the 

Eagiae Reg^Jlations, which has already been quoted and analyzed in connection 

with taldng of hostages (Sectio.. IV). 

Hovever, the Hague Regulations do not mention reprisals at a l l , because 

the Brussels Conference of I874, wliich accepted the ^onratified Brussels 

Declaration, had struck out several sections of the draft code regarding 

reprisals. Tliese sections stipulated that: (a) reprisals should be admitted 

only in estreme cases of absolutely certain violations of the rules of 

legitimate warfare; (b) the acts performed by way of reprisal should not be 

excessive, but in proportion to the violation; (c) reprisals should be ordered 

by ccmiicnders-ln-chlof only.** 

* The Indictment, page 27. 
»* L. Oppenheim, op. cit., page hh9. 
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According to the present state of International Lew, reprisals hotveon 

bellicerents ere admissible for acts of illegitimate warfare, eltho\igh 

in practice ini-occnt people ere thereby punished for Illegal acts, for vhich 

they are neither legollj'- nor morally responsible. Article 50 of the Hague 

Regulations, uvon which the Prosecution based the charge, in no way 

prevents the b.irnlng or destruction, by way of reprisals, of houses or even 

Tillages and towns, for treacherous attacks on enemy soldiers or other 

hostile acts ccmmltted by luiknown individuals. The right to exercise 

reprisals carries with i t , however, a great danger of arbitrariness as 

the events of the two World Wars amply Illustrate. The atrocities committed 

by the German ormy and other milltari'- or prra-military organizations all 

ever Europe, were always decloi - by the German authorities to be Justified 

as measures of reprisals. This state of affelrs has, for a long time past, 

called for the enactment of more precise rules regarding the resort to 

reprisals. 

Except for two or three instances illustrating the practice of resorting 

to reprisals the Ilttmberg Judgment does not devote particular attention 

to this quostion, Hie only reference to the charge is contained in the 

follov;lng sentence: "Cities and towns end villages were wantonly destroyed 

vlthout military Justification or nececcity".* In this connection the 

Tribunal referred to Article kS of the Hague Eegulatlons, and did not 

mention Article 50.** 

VIII, Hie Exactlo:i of Callective Penelties 

In the charge dealing with the exaction of collective penalties the 

Indictment alleged that the Germans pursued a systematic policy of inflicting, 

in all the occupied countries, "collective penalties, pecuniary and 

otherwise", upon the population for acts of individuals for which i t cculd 

not be regarded as collectively responsible. Tills was done in many places, 

including Oslo, Stavanger, Trondhelm, and Eogaland. Similar instances 

occurred in FreJice, among others in Dijon, Nantes, and as regards tho 

Jevlsh popiaation in the occupied territories. The total amount of fines 

imposed on French communities adds up to 1,157,179,1*84 francs. This charge 

vas based on Art clo 50 of the Hague Eegulatlons.*** 

In addition to what has already been said in Sections IV and VII 

* Tae Judgment, page h^. 
«* Ibid., page kQ. 

The Indictment, pages 26-27. 

/regarding 
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rocerdinc t}:o tearing cf Article 50 on the questions of taking hoetages 

end of exacting reirisals, i t is to be observed that, in spite of a general 

wording of t!:>3 first paragraph of the above charge, c l l instances enumerated 

in the latter are solely confined to collective penalties of a pecuniary 

nature. 

This particular tyr^s of act is not specifically enumerated in 

A.rticle 6 (b) of the Charter as constituting a war crime, while in the 

general pcirt cf the Judgment there is no reference to this charge. 

IX. rcrcing civilians of cccupied territories to sweer  

allegiance to a hostile pover 

In respect of the above the folloving charge vas included in the 

Indictment: "Civilians vho J->ined tho Speer Legion, as set forth in 

paragraph (H) above, vare required, under throat of depriving them cf food, 

money and identity papers, to sveer a solemn oath acknovledging unconditional 

obedience to Adolf Hitler, the Fuhrer of Germany vhlch was to them a hostile 

povei* • 

"In Lorraine, c i v i l servants were obliged, in order to retain their 

positior^, to sign a declaration by which they acknovledged the 'return of 

their co-Lintry to the Reich', pledged themselves to obey vithout 

reservations the orders of their chiefs and put themselves 'at the active 

service of the iSIarer and the great national Socialist Germany'. 

"A similar pledge vas imposed on Alsatian Civil Sei-vants by threat 

of deportation or internment. 

"Tnese acts violated Article 4-5 of the Eague Eegulations, I907, the 

lavs and custcms of var, the general principles of Intematlonal lav and 

Article 6 (b) of the Charter."* 

Article 45 of the Hague Eegulations provides that i t is forbidden to 

force the inhabitants of occupied territory to svear allegiance to the 

hos-cile Pover. This rule is based on the principle that since the authority 

of the occupant is not sovereignty, the inhabitants ove no temporary 

allegiance to him. This principle does not, of course, prejudice another 

principle, according to which the inhabitants have to render obedience and 

to submit to the legitimate camnandi of the occupant. In parbicular, the 

occupant cac d3iMii»a, ci.a ifc«rjtti of occu'^l«d tervltory 

such obedience as may be necessary for the security of his forces, for the 

maintenance of lav and order, and the proper administration of the country. 

* Tlie Indictment, page 28. 

/ i t is pointed 
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It is pjintid out that this pfurblcular ty-jie of violatlcn cf tho rlchts 

rf the luha.v.tiris is not specifical.ly enumerated in Arbicle 6 of the 

•li-xTtDj- n.) o - .i'-.itu^L-:^ a war crimo, I'he Tribunal did not make any 

cl-ser/ario-- i jr:>jcoinc: -Jlds :.i-.d of violation, from which it vcild appear 

iffirajacis c-iat it decided to di6re!:,ard this oharre. This seems to he 

cc:-ro.iorit;<:. V tho fac"; thai in itr. Geaera". statcmant on the law relating 

to V'^' c^ijzsr, l i general the Trih'jual did not mention Arcicle '';5 of the 

Kaauo ?.c3.ilai:.ons amoa,- .ilicss prrovisio-̂ js cf International Law und^r which 

thd cnjne.-. dw/inod "irj- Article 6 (b: of the Charter "vero ali-saa;r recognized 

c3 var cri-ii3.-''.* 

A. GermanlzatioQ of cco-upled territories 

T.ie Indicbmcnt alleged viat in ccrt-iin occupied territories pi^rpoTtedly 

ea\a:-j::3.i to Gsr-mony z^c defendants metliodicall/ and pursuant to iilaa 

ond̂ evc-ji-ed to assimilate those terri-'.ories politically, culturally, 

r.ociclly and economically Into the German Reich. "The defendar.̂ .s endeavoured 

to oblitoraco the former national cha:.-acter of these territoiics. In 

yursT'enoe of those plara and enclcavoui's, tho defendants forcibly deported 

lEhabitaiit^ who were pcredomlnentl/ non-German and introduced thcusa^ids of 

German colonists". According to the charge this plan included eooucmlc 

idir-ation, pi^rslcal conquest, installation of puppet Goverments, purported 

de jrre ennexrtion and enforced conscj-iption into the German Armed Forces. 

2ia Indictment strted that theso acts violated Articles 43, ^6, 55 and 56 

of the Hague Regulations, and Article 6 (b) of the Charter.** 

Tl.o Indictment then enumerated, by way of example, a number of actual 

facts ard fici--ros respecting this type of war crime. 

Apart from seme quite general raferenccs to the German policy of the 

Geraanizatlon cad colonization of certain occupied territories, the Tribunal 

in its general section mal:es no ob&ervations on this perticulai- set of 

violations of tho rights of the civilian populations which f a l l vlihin the 

very involved notion of denationalization.*-)** 

P. S-jarary ObBeryationB 

AgaiiU3t tho background of tho historical events which led to the 

establlEhment of the International Military Tribunal at irfirnberg we have 

flescribed in the preceding sec- ions the moro important stages of the 

derolop!;ent of tha notions of war crimes and crimes against humanity, the 

lesnl basic of the Trial and the Tribunal's Jurisdiction. These sections 

* See the Judgment, page 64; and the Section of this Report dealing with 
the J-arisdiction of the Tribunal (Part I, Chapter I, Section B). 

** The Indictment, pages 28-29. 
*** See Plso Section I, 1. (Genocide). , , , 



which, as It would appear, constitute to a large extent Independent chapters, 

were originally written as parts of a more omhltlous scheme Intended to cover 

tho KiLTiborg ":rial. However, the llnltatlons of time Imposed during the 

wo.'l: haV3 O M V oJ.loved this task to he accomplished incompletely, "both as 

regards the various aspects and the elaboration of many problems arising 

from this t r i a l which are of v^jal Importance for the purpose of the present 

Eeport. 

When discussing the law of the Charter, on the basis of which the 

Tribunal had to determine the responsibility of the defendants, we pointed 

out that the specific rules relating to war crimes and crimes against 

humanity have a special bearing on the protection of human rights, for they 

repi-esant a system of provisions vrtilch, i f properly developed, woidd lead to e. 

better prctectlcn of fundamental human rights end minimum human standards 

in time cf war end peace. 

It hr.E been stated that the specific rules contained in /rticle 6 of 

the Charter ore, technically speaking, the law which the Signatories of 

the /.greemeut of G Aiv.ust 19^5, required th^ Tribunal to administer, and 

by which the Tribunal was bound. It has been shown that the latter consldored 

Itself bound by the Charter, the making of which was an e::erclse of the 

sovereign legislative power by the countries to which Germany uncontf.ltlonelly 

surrendered. But his merely technical statement cannot be regarded es 

ccmpLete because i t leaves open the questions \rtiether the authors of the 

Charter were Justified in stating the law as they did, and whether this 

statement of the lew was merely a declaration of already existing International 

Law or the creation of novel ana previously unknown principles. In the 

view of the Trlbmiel the Charter was not an arbitrary exercise of power on 

the part of the victorious nations, but the expression of international lav 

existing at the time of the creation of the Charter, and to that extent was 

itself a contribution to International Law. 

In order to test the aeaertion that the Charter is merely declaratory 

of international law as i t erlsted at the time of the Tribunal's creation, ve 

have examined separately the two groups of offences, relevant to the subject 

of this Eeport, which have been declared criminal by the Charter. We have 

examined in particular whether the war crimes with which the defendants 

were charged constituted crimes under International Lew at the time when, 

it was alleged, they were ccmnitted. For this purpose, it was also 

necessary to consider the specific charges which were brought against the 

defendants. 

So far as concerns war crimes in the narrcvar sense, to which these 

remarkE a?e confined, they have long been treated as criminal acts for which 

/members 
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Bcmbero of the armed forces or clvUlanB engaged Jn lllBgl-tlmato warfare 

ere held Individually responslhle "by the enemy. In this regard, and 

eepeclally In the case of violations of the Hague C o n v e n t r v of I907 

and the C-enova Conventions, there la no doubt that such crimes are war 

crimes under international customary law. 

In the past there have been hundreds of cases In which national 

military Trlbunrls have tried and convicted enemy nationals of breaches of 

the laws of war, so that the only novelty, so far as the Humberg- Tribunal 

is concerned, le that it was an International Tribunal. The onlj- objection 

to an International Tribunal Is a theoretical one, namely, that such a 

Tribunal Is inoapable of applying the International laws of war to 

individuals, because lnternatlor.al law Is binding only on the States as 

auch, auid that only an Indl*Idual State can therefore punish the offender. 

It has been ehoim what was the attitude of the Tribunal In regard to 

this particular question. The correct arfiwer seems to be that a violation 

of tho laws of war constitute^. 00th an. Inteznatlonal and a national crlne 

and Is therefore Justiciable both In a national and International court 

From the examination of the i^oblwi It appears that tho Tribunal made 

a true and correct statement In assorting that the law relating to war 

crimes, as expressed by the Charter, was an expression of international 

law existing at the time of Its creation. It may be added that the 

Judgment itself Is a contribution to International law to the extent to 

which It Is declaratory of International law, and to which the Trib'inal 

haa made Itself an Instrument for declaring pre-existing law. 

Like any other court, the Tribunal was of course entitled to consider 

tho law of war as a dynamic body, which by "continual adaptation follows 

the needs of a changing world". Therefore, the Tribunal was not, and did 

not consider itself, limited to leaving this law exactly whore It found 

It. Tho attitude of the Tribunal In this reopoot has been described, as 

far as tho circumstances permitted. In Section C. We have tried to 

Bhow therein the manner In which the Tribunal applied this law, and the 

effect which It gave to It In regard to various violations rf human rights. 

In applying the pre-existing law, tho Tribunal made two Interesting 

declBlcns of a general nature which are of particular Importance to the 

protection of human rights In >:me of war. The first of these concerns 

the effects of tho annexation of a territory In time of war on the criminal 

character of acts Indicated as crimes under the Charter. T-b© second concercs 

the validity of this law for the protection of the rights of the Inhabitants 

cf tho occupied territory who, owing to specific circumstances, found 

themselves on tho territory of the occupant. 

/CH.'OT3? II 
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CHAPTER II - TES TOKTO TRIAL 

At tho tine of writing of this Report and of its suhnission to the 

United iratloi:3, the Trial of tho Japanese major war criminals ot the 

International Military Tribunal in Tol:yo (hereinafter celled Far Eastern 

Tribunal) is s t i l l in progress. 

•Siie unpi-cdictablo dcvelopnents of the Trial in regpxd to the numerous 

questions which will have to be considered by tho Trlbuiuil before it passes 

its final verdict (judgment), make It useless to submit an account based 

among other sources of Information, cn the transcripts cf the proceedings 

up to date. Until the conclusion of the Trial a l l that can be ucicfiaiy 

done is to establish, with regard to the human rights involved, the field 

covered by tho Indictment o" the prosecuting body end by the Charter of the 

Tribunal (hcreinr.fT;er called For Eastern or Tolyo Charter). 

The two above-mentioned sources of information contain, es will be 

seen in th6 subsequent pages, certain features vhlch Justify us in concluding, 

even at this stage of the Trial, that i t must be distinguished fi-cm any 

previous t r i a l . The Importance of these features cannot be underestimated 

so far as concerns tho development of internatlonel law in the field of 

protectir^ human rights. On ' ..0 other hand, the Indictment provides a cleer 

Burrey of the scops of ths Trial as a whole and of the various queotione which 

are, or might bo. Important from the viewpoint of human rights. Finally, the 

Far Eastern Charter is n definitive source of information as to the laws 

covering human rights, insofar as they have been violated by tho commission 

of acts declared criminal by the Charter. 

It is in viev of these features that i t was felt more appropriate to 

submit an account of the Tokyo Triol, however incomplete, then to emit it 

altogether and postpone Its presentation until the Trial Is concluded. 

/A. LEGAL BASIS O" ^ 
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A. LEGAL BASIS OF' TBE 10M0 TRIAL 

The t r i a l ecoinct the Japanese major war crininals opened on 

29 April 1946, in Tolcyo "before the International Military Tribunal for tho 

Far East (heieinafter called Far Eastern Tribunal). At the time of the 

vritinc of this Boport tho t r i a l is s t i l l in progress. 

A total of ti/enty-eight persons were indicted for crimes against peace, 

var crimes and crimes against humanity, e l l of whom occupied at one time or 

mother key positions in the conduct of Japanese political and military 

affairs.* 

The charges submitted against the twenty-eight defendants include plans 

and preparations to wage aggressive wars os far back as in 1928, and the 

series of rctutl military aggressions that took place starting frcm the 

attack on Manchuria in 1931. 

A l l the violations of human rights alleged were planned and/or actually 

perpetrated in connection with, or in the course of, those aggressions by 

means of numerous offences constituting "war crimes" and "crimes against 

humanity". 

Proclamatlcn of the Supreme Comander 

The Far Eastern Tribunal was constituted by a Special Eroclamation issued 

on 19 January 1946, by General D. MacArthur in his capacity as Supreme 

Ccmnander for the Allied Powers. 

In issuing the Proclamation the Supreme Commander exercised concurrently 

the following powers: 

(a) The powers conferred upon him by the President of the United States 

of America as Commander in Chief of the Army and Navy; 

(b) The powers deriving from his designation by a l l the Powers allied 

in the Far Eastern war as Supreme Commander for the-je Powers with the 

The names of end last positions held by the twenty-eight defendants are as 
follows: Sadao ABAICE, member of the Cabinet Advisory Coujicil; 
Konji DOHimim, Inspector General Militar-/ Training; Klngoro MSHIMOTO, 
Member of the Lmtcr House of the Diet; Shunroki HATA, Inspector General 
Military Education; ICilchiro IHRAKUl.IA, President Privy Council; 
Koki HIEGTA, Member of the Cabinet Advisory Council; Kaokl KOSHIMO, 
Adviser to Finance Ministry; Gelshiro ITAGAKI, Commander Japanese Army 
in ::orea and 7th Area Army in Singapore; Okinori KAYA, Director I.E.A.P.S.; 
Koicki KIDO, Lord Keeper of the Privy Seal, chief confidential adviser 
to the Emperor; Keitaro KIMURA, Ccianander Jananese Army in Burma; 
Kiuiiol-a KOISO, Prime Minister; Iwane IIATSUI,*President of the Greater East 
Asia Devclopnent Society; Yosuke MATSUCICA, Foreign Minister; Jiro MINAI-II, 
M&nber of the Privy Council President of the Politicol Association of 
Great Japan; Akira IIUTO, CL_cf of Staff l4th Area Army, Philippines; 
Osomi HAGANO, Supreme Ilavol Adviser to the Emperor; Takasuml CKA, Vice 
Wavy Minister, Ccmmander of the Eaval Station et Chinkal (Korea); 
Shumel OIu\L'A, on organiser of the Mukden incident, Director General East 
Asia Bcseai-ch Institute of the South Manchurian Eailway; Hiroshi OSHIllA, 
Ambassador to Germany; Kenryo SATO, Chief of Military Affairs Bureau, War 
Ministry; lianoru EEIGEMITSU, Foreign Minister; Shigetano SHU'LADA, Chief of 
Ilavrl General Staff; Toshio SHIKATOEI, Director, I.E.A.P.S.; Tellchi SUZUKI, 
Cabinet Atlvlcer, Director of I.R.A.A.; Shigenori TOGO, Foreign Minister; 
Eidclci TOJO, Prime Minister and War Minister; Yoshijiro UKEZU, Chief of 
General St&jf. /ceneral task of 
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general task of carrying into effect the surrender of the Japanese 

armed forces;* 

(c) n.o povers vested in him hy the Governments of the United States, 

Great Britain and the Soviet Union, at their conference held in Moscow 

on 26 Docemher 19^5, to issue a l l orders for the implementation of the 

Terms of Siu-render of Japan. This was done in agreement with the 

Cliinese Govenmient. ** 

In addition, and with special regar^ to the constitutional position 

created within Japanese territory after the capitulation, the Proclrjuation 

was based on the express provision of tho Instrument of Surrender that tho 

authority of tho Emperor and of the Jopanese Goverment was mede subject to 

tho Supreme Ccnnacnder fcr the Allied Powers, who was empwrered to talce oil 

steps that he sew proper to Implement the terms of surrender.*** 

Finally, tlio Proclomation was issued in execution of the specific term 

of surrender laid down at Potsdam on 26 July 19^5, that "stem Justice shall 

be meted out to a l l war criminals" and with reference to repeated statements 

made to the seme effect by the Allied Nations during the war.**** 

The Far Lostorn Tribunal was thus set up by an act of executive'power, 

which distinguishes i t from the establishment of the International Military 

Tribunal for the Prosecution and Punishment of the Major War Criminals of 

the European Axis (so-celled Niirnberg Tribunal), which was constituted by 

means of an international agreement signed for the purpose by the Powers 

concerned.***** 

The Charter 

The ccmposition. Jurisdiction, powers and rules of procedure of the 

Far Eastern Tribunal were regulated by a Charter, approved and enacted by the 

Supreme Commander In the said Proclamation.****** 

This Charter is in every respect similar to tho one enacted for the 

Kurnborc Tribimel,]and a l l points of interest arising frcm its provisions 

will be considered in other relevant parts of this Report. 

Parograph 5 of the Special rroclametion of the Supreme Commander for the 
Allied Powers establishing an International Military Itlbunal for tho .Far 
East, Toliyo, 19 January 19^6. 

** See Proclgpation. paragraph 6. 

*** See peragi-aph 10 of the Terms of Surrender, Deuartmcnt of State Bulletin, 
Vol. XIII, Ifc. 310, pages 137-138. Also paragraph k of the Proclsmntion. 

**** See Exclamation, paragraphs 1 and 2. 

***** Sec page 33. 

****** The Charter attached to the Proclamation of I9 January 19^6, was subsec 
emended by General Orders No. 20 of 26 Aia-il 19^6. The items emended a 
recorded in the appropriate perts of this Report. 

/Composition of the 
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Ccnpogltlon of thp Per Eaetern TrlbuflAl 

Under Article 2 of the Charter, the Far Eastei^ Tribunal is eomposed 

9f not lese than six, nor more than eleven members.* Members ere appointed 

by the Gupreme Consoender from the names submitted by the SignatorieB to the 

Instrument of Surrender** and, in addition to this, by the Governments of 

India and of the Commonwealth of the Philippines.»*• 

The t r i a l opened with nine Judges from the following countries: 

Australia, Canada, Chine, France, Netherlands, N«w Zealand, Union of Soviet 

Socialist Eepublics, United Kingdom and United States.**** 

B. JUEISLICTION car TEE FAB EASTERN TRIBUI'IAL 
Simificance for human r i i ^ t s 

The question of the law under which the defendants at the Tokyo Trial 

are being held responsible for crimes violating human rights, is of primai-y 

importance for tho major purpos* of this Eeport. This answers the question 

to \that extent ond in what way human rights, violated by mean* of war crimes 

in tho wider sense, are or wa not covered and protected by rules of 

contomporary international iM. 

In this respect the prOfl#l«e* ot tho Far Eastern Charter, like those 

of the Nurnberg Charter, represent a positive step forward in the development 

of international law. Thoy havo accomplished a certain amount of codification 

in th* field of war crimes, and they have expressly specified the various 

punishments which international courts of law are entitled to pronounce for 

tho commisElon of those crimes. Prior to this step, most of tho rules 

relating to war crimes were uncodified and formed part of customary law, as 

18 s t i l l tho case with many other branches of international law. As a 

ccBsoquenco, tho quoctions of tho law to be applied and of the punishment 

to bo imposed had to be determined entirely by the courts on the basis of 

customs and precedents. 

It shoiad be noted that, however important and useful it may be, this 

development represents the first attempt of its kind and that it embraces 

a much wider field of criminal offences than was generally understood to 

exist prior to tho Trials at Tokyo and Nurnberg. This fact makes i t equally 

* Originally the Tribunal was to be composed of from 5-9 members, the last 
iigm-o being intended to coincide with tho number of States which signed 
the Instrument of Surrender. 

»* The Signatories axe: United States of America, China, Great Britain, Unior 
of Soviet Socialist Eepublics, Australia, Canada, France, Netherlands, 
Kew Zealand. 

*** Tlie richt of those two Nations to nnmlnate candldatoe was Introduced, bjr the 
8;ud ."meudmcnts and the maximum number of judges raised frcm 9 to 11 
accordin";ly. 

**** Thoir names are: Sir William F. Webb (Australia), president of the Tribunt 
E . Stuart McDougall (Canada)j Ju-Ao-Mei (Cliina); Henri Bernard (France); 
Bernard Victor A. Eoeling (lletherlands); Srlma Harvey Northcroft (Now 
Zealand); I. M. Zaryanov (USSR); Lord Patricl: (United Klnrrdom) 
John P. Biggins (U.S.A.) /ttiportant 

file:///that
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Inportoat to eoueldor the manner In vhlch the Far Eastern Tribunal applied 

the relevant provlBlons of the Charter, namely, vhct effect It gave those 

provisions In the various cases brought before i t for t r i a l . For reasons 

stated in the Introduction to this Chapter, consideration of this aspect 

has had to be postponed until such time as the Trial is ooopleted and the 

Judgaent pronouiiced. 

The pi'ovlslons of the Charter 

The follovliiG is on account of the relevant provisions of the Far 

Eastern Charter. They are commented upon in comparison with those of the 

Nurnberg Charter and only to the extant to which thoy differ from the latter, 

vith which they ore identical In substance. An onolyBis of the scope, nature 

and Bignlfloance of tho corresponding rules in the Niirnberg Charter is to be 

found in the preceding Chapter and applies equally to the rules of the Par 

Eastern Charter. 

Article 1 of the Far Eastern Charter declares that the Tribunal was 

"established for the Just and prcmpt t r i a l and punishment of the major war 

criminals in the For East". 

Tlie substantive law for tho prosecution and punishment of the defendants 

tried at Tokyo is formulated in Article 5 of the Charter. This Article lays 

down in the followlj^ terms the rules of law governing the Jurisdiction of 

the Par Eastern Tribunal: 

"Artlclo p: Jurisdiction over Persons and Offences 

"T}ie Tribunal shall have the power to try and punish Far Eastern 

war criminals who as individuals or as members of organizations oro 

charged with offences which include Crimes against Peace. 

The following acts, or any of them, are crimes coming within the 

Jurisdiction of the Tribunal for which there shell be Individual 

responslbllityj 

y~ (a) Crlmos Arainst Peace; Nomely, the plamilng, preparation, 

initiation or waging of a declai-ed or undeclared war of aggression, 

or a war in violation of intemetional law, treaties, agreements 

or osciurances, or participation in a oomoon plan or conspiracy for 

the accomplishment of any of the foregoing; 

(b) Convpr.ticnal V.'ar Crimes: Namely, violations of the laws and 

customs of war; 

(c) Crimes Against_H\iman;-ty: Namely, murder, extennination, 

enslavement, deportation, and other inhumane acts committed before 

or dui'ing the war, or persecutions on political or racial grounds 

in e::ecution of or in connection with any crime within the 

Jui-isdictlon of the Ti'ibunal, whether or not in violrtlon of tbe 

dotttstio law of the country where perpetrated. 

/Leaders, organizers, 
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LeadorG, orcanlzers, instigators and accomplices participating in 

the formulation or execution of a common plan or conspiracy to commit 

anj- of the foregoing crimes are responsible, for a l l acts performed by 

eiiy person In execution of such plan."* 

Comparison vith the iKvmberg Charter • 

In spirit the aforequoted rules are in harmony with and a replica of 

the corresponding provisions of the Numberg Cliarter (Article 6 ) . * * However, 

.there ai-e certain verbal differences vhlch raise interesting points in regard 

to the unity and clarity of substantive International penal law. 

(1) Crimes against peace 

The bearing which "crimes against peace" as defined in the above Article 

have upon violations of human rights can be summed up in the following manner: 

On the one hand, the relationship between the two is one of cause 

and effect. Violations of hianan rights with which we are concerned in 

this Eeport are those which were perpetrated as a consequence of the 

aggressions constituting World War II. On the other hand, the crimes 

which were or are being proaecvited before the Tribunels at Tokyo and 

Nurnberg, were prosecuted on tho ground that they were part of the 

planning or conspiracy to wage wars of aggression.*** 

Finally, "criiaes agaiiist peace", taken in themselves are violations of tho 

fundanentol rights of States and Nations. Eights such es the right to 

independence or to territorial Integrity which are recognized to a l l 

self-governing national communitios and which are directly affected by 

"crimes against pence", are a pre-requislte for a f u l l exercise of individual 

human rights within the borders of the State and accordingly from part of 

h'jman rights in a wider, non-technical sense.**** 

Tills intimate cornection between "crimes acainst peace" and violations 

of humaji rights warrants the importance of analysing the rules of law setting 

for the legal elements of the former. 

Tlie point raised by the definition of "crimes against peace" in tho Far 

Eastern Charter is the following: 

* The provisions of Article 5 were not affected by the amendments to the 
Charter introduced by General Orders Ho. 20 of 26 April 1946. 

•* See page 26, also page 29 et seq. for the analysis of the provisions of 
Hurnbcrg Charter corresponding to those of tho Tokyo Charter. the Hurnbcrg Charter corresponding to those of tho Toky 

For the Tolqro Trial, see Indictment, Counts 37-38 and hk. See also 
pp-ge 96 n.l for the ruling made by the Nurnberg Tribunal thot a "plan 
or conspiracy" constitutes t. sopnratc crlnlnr.l offence only in respect 
of "crimes against peace". 

See also pages 38-39. 

Whereas the 



E/CN.4/W.19 
Page 78 

Whereas the N-3rnberG Charter declares the "waelng of a war of accression" 

to be a criminal act without melting reference to or drawing a distinction 

betveen wars launched with or without a proper "declaration", the Far Eastern 

Charter sp-ecif Icclly treats as criminals the "waging of a declared or 

undeclared war of acGression". (Article 5 (a)) 

Tlae effect of the latter definition is to make i t expressly clear that 

to declare war, as required by the existing Treaties, - namely, with the Haeue 

Convention for the Pacific Settlement of International Disputes of I899 and 

1907 and with the accompanying Convention relative to the Opening of 

Hostilities, - does not deprive such p. war of its criminal nature i f i t is 

"aggressive". 

In this connection i t is important to note thet the difference between 

the two Charters is purely verbal, in tho sense that the For Eastern Charter 

formulates a n a © which is implied in the definition given in the Nurnberg 

Charter. 

V/hile omitting to state that a "declared" var of aggression is criminal 

i n the same way as m\ "undeclared" wai-, the Hui-nberg Charter nevertheless 

regards ac decisive the fact that a war was "aggressive". From this i t follows 

that any other element linl:ed up with the "agr^-esGion" - such as the existence 

or non-existence of a declaration is to be regarded as incidental, and as 

irrelevant for the criminal nature of tho aggi-essive war in i t s e l f , In other 

words, the element of "aggression" is made essential, but is nt the same time 

in i t s e l f sufficient. 

Consequently, a l l we are confronted with here is a difference in legal 

technique; in the Far Eastern Charter the irrelevance of a "declaration" of 

war is established in express terms; in the Nurnberg Charter the same result 

is achieved by the way of aaission. 

In this connection i t is convenient to point out that i t is precisely 

in the irrelevance of a declaration of war that lies the main feature of the 

developnont of international law as formulated in the two charters and as 

established by the Judgment of the Niirnberg Tribunal. Prior to the signing of 

the KolloGG-Briand Pact of I928 nnd to the interpretation of its meaning in 

internetionnl law by the Nurnberg Tribunal,* no violation of international 

* CoiiEiderinc the legal effect of the irellogC-Brland Pact, the Tribunal made 
the follovinc docisive statement in its Judgment: "Tho nations who signed 
tho Pact or adliered to i t vuiconditionally condemned recourse to waa- for tho 
•future as an instinuaeJit of policy, a)id expressly renoiuiced i t . After the 
si.^iinc of the Pact, cixy nation resorting to war es an instrument of national 
policy brealrs the Pact. In the opinion of the Tribunal, the solemn 
ronujiciation of wnr es an instrument of national policy necessai'ily Involves 
the proposition that such a war is lHocal In internationel law; and that  
those who plan end vr.fre such a war, vith its inevitablo and terrible 
con îC'Cjuenccc, vxc ccmmittir.r: a crime in doinr; so. Wer for the solution of 
ixatei-netionnl coatroversies imdert6i];en as tm instrument of national policy 
cortainly includes a wai' of agcreGsion, and such a war is therefore outlaved 
by tho Pcct." See Judgnent, H.M.S.O,, Cmd. b^jbh, London, page 39. Italics 
are Ihtroducod. 

/law could be 



E/CN.4/W.19 
Page 79 

law could be claimed once a war had been launched in compliance with the 

conventions referred to above, however acgressive such a war miĉ ht have been. 

Today, the position is in a sense reversed. Ho compliance with these 

conventions can confer legality to a war which is aggressive. 

Yet, however clear this issue may be, there remains the technical aspect 

which is not unimportant. In formulating rules of international law as they 

develop in an uncodified system with a l l that such a situation implies, 

particularly with the co-existence of Treaties which are or which might be 

regarded as conflicting, it is undoubtedly preferable to proceed by means 

of express terms rather than by way of implication. In this respect the 

definition of "crimes against p-eace" in the Far Eastern Charter is a good 

instance. 

Before closing this paragraph, it may be observed that the Nurnberg 

Tribunal did not enter into the question of "declared" and "undeclared" 

wars, probably for the ver̂ - good reason that e l l wcrs waged by Nazi Germany 

were in fvct both aggressive and launched without declarations. The Tribvuial 

ccmtonted itself by ascertaining this fact in each case,* and proceeded 

directly cn the grounds of such concrete circianstonces. 

(ii) War Crir.es 

Similar verbal differences appear in the definition of "conventional war 

crimes" or "war crimes" in tho narrower, technical sense. In Article 5 (b) 

of the Far Eastern Charter this definition is limited to the general stotement 

that "conventional war crimes" represent "violations of the laws or customs 

of war". In Article 6 (b) of the Nurnberg Charter a similar statement** is 

followed by an extensive enumeration of specific offences cited exempli causa 

as representing "war crimes" ond "violations of the laws and custcms of ŵ -". 

It is hardly necessary to point out that here again there is no 

difference in the substance, and that Article 'j (b) of the Far Eastern CTaarter 

covers e::actly the some field as Article 6 (b) of the NUrnberg Charter. 

However, so far as the clarity and certainty of international penal law 

are concerned, i t is the technique chosen in the Nurnberg Charter which has 

the advantage. 

(ill) Crimea agalnct humanity 

Flnolly, three other differences should be noted in regard to the 

definition of "crimes against humanity" which, combined with the definition of 

"vrr crimen", cover the main ground of violations of individual human rights. 

* See Jud.Tnent, E.M.S.O., Cmd. 696^, London, page 1? and the follo\:ing, 
particularly- pages 36-3Q. 

»* In the Hui-uborc Charter tho word "conventional" does not appear. This term 
is intended to imderllne that offences representing "war crimes" are 
contained i n i n t e r n a t i o n r l conventlonc (treet:':ec). 

/(n) In the For Eastern 

http://Crlr.es
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(n) In the tox Eastern Charter, It is not expressly stated that "crimes 

against hummuty" are crimes committed "against any civilian population"; 

those terms wore inserted in the Nurnberg Charter chiefly with a view to 

including criminal violations of human rights perpetrated by the Nazi 

regime against their own citizens. However, in the context of the 

provision ta]:en as a whole, there is l i t t l e doubt that the same field 

is covered by the Far Eastern Charter.* 

(b) In the Far Eastern Charter there is no statement on "persecutions 

on religious grounds", possibly because such violations by the Japanese • 

major war criminals were non-existent, so that to have mentioned them 

in the Charter would have served no ja-actical purpose. On the other hM, 

the relevant provision covers the same field as the Nurnberg Charter in 

regard to the comparatively more important "persecutions on politicd 

or racial grovmds". In this connection i t may be assumed that, in case 

any persecutions on religious grounds shoiad be established and broueht 

forward in the coiu'se of the proceedings, they could easily be included 

within the notion of persecution on political grounds. The example of 

porsccution of Jovo in Nazi •(Jormany, which notivated the express referenct 

to persecution on religious grounds in the Nurnberg Charter, is a case 

in point. Persecutions of this nature, embracing communities or groups 

of individuals aJ:in on account of their religion, are always carried out 

in pursuance of a "political" programme and a definite "political" nim 
so that in that general and wide cense they ore invariably of a 

"political" nature. 

(c) Finally, the text of the Far Eastern Charter did not give rise to 

any difrerences of opinion as to tho effect and meaning of the defiiiition 

of "crimes acainst humanity" in Article 5 (c) when such crimes are 

committed before the outbreaJc of war. As reported in another connection, 

in the case of the Nurnberg Charter the original text made it necessrxy 

to replr.ce c seol-colon by a comma botwaan tbo two main typos, of of fences 

defined as representing "crimes against humanity", a special Protocol 

for this purpose having been signed between the Powers concerned.** 

The text of the Far Eastern Charter was from the outset clear on the 

point that, to constitute "crimes against humanity", not only acts re presently' 

"porGOcuticns on political, racial or religious grounds," but also acts 

consisting in "murder, extermination, enslavement, deportation" or any other 

"inliumo-ae act",' must have been committed in execution of or in connection vlth 

any other crime within the Jui-isdiction of the Tribunal. This means 

partioulai'ly in execution of or in connection with "crimes ogainct peace".*** 

« 

** 

For more detailed consideration on this point, see pages 97-99. 

See page 92 n,2 

Gee also pago /conclusion asjojl. 
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Conclusloi^ HO to the .iurlsdlctlon over offences 

I t i c thus rossihle to conclude that the differences appearing In the 

tests of Articles 5 and 6 of the tvo Chai-ters are purely verbal and that 

they do not affect the substance of the law governing the Jurisdiction of 

the Far Eastern Tribunal over criminal offences in comparison with the 

Iluriiterg Charter. 

However, i t would appeor that such differences in texts of law dealing 

with subjects of the seme nature and enacted separately only for reasons of 

geographical and executive convenience are liable to create uncertainty and 

even confusion in regard to the law in the spheres concerned. In the Interest 

of the protection of human rights, such verbal differences should, whenever 

possible, be avoided in future. 

-ibrtlcle 5 of the Far Eastern Charter covers the whole field of human 

rights which were or can be violated by the criminal offences referred to in 

its provision. Details concerning tho specific human rights thus covered 

are given in t)ie various parts of this Repox-t, end a general survey is 

submitted in the Conclusions. 

Jurisdiction over persons 

Closely connected with the rules of substantive law providing for 

criminal violations of human rights in tho Far Eastern Charter, are the rules 

dealing with the responsibility of the perpetrators of such offences. 

In line with the llurnberg Charter, the Far Eastern Charter contains in 

the first place tho provision already cited, that the Tribunal has "the power 

to try and punish Far Eastern war criminals, who as individuals or as members 

of organizations are charged with offences which include Crimes against Peace". 

Bie scope of the Individuals comprised is defined in the last provision of 

Article 5 which declares the responsibility of "leaders, organisers, 

instigators and accomplices" in addition to the actual perpetrators of these 

crimes.* 

In this connection another rule provides for the degree of responsibility 

of the individuals involved, in the following terms: (Article 6) 

"Neither the official position, at anj' time, of an accused, nor the 

fact that an accused acted piirsuant to order of his goverment or of a 

superior shell, of Itself, be sufficient to free such accused from 

respo2-Lsibility for any crime with which ho is charged, but such 

circumstances may be considered in mitigation of punishment If the 

Tribunal determines that Justice so requires." 

This provision corresponds to Articles 7 and 8 of the Niirnberg ChBvt^-, 

vhloh hcvo been analysed i n another part of this Report.** 

* See page 77. 

** -.CO pages 40-1*2. 
/Both Charters 
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Both Charters decide upon tvo fundamental questions, one in view of the 

novelty of trying Individuals for "crimes against peace", and the other in 

recard to tho uncertainty of the riilec of internationrl law. 

Tliey iroclaim the equal responsibility of a l l individuals involved, 

irrespective of: 

(r.) Tho o f f i c i a l position held by the offenders. (The Nurnberg Charter 

s^Tecificclly includes heads of States and responsible officials of the 

Goverranentti); 

(b) The fact that the offender may have acted upon superior orders. 

Hie difference between the two Chai-ters is that the Far Eastern Charter 

recoc^iJ.zes as one of the circumstances permitting mitigation of punishment 

tho o f f i c i a l position of the accused, whereas the Nurnberg Charter excludes 

this plea and admits only the fact of having acted upon superior orders,* 

As far as rules of law ere concerned, the provision declaring the 

irrelevance of the o f f i c i a l position of tho defendants cuts across a question 

for which there were no rules in international law before the tri a l s at 

Nurnberg aiid Toliyo, althoi.gli attempts were made to Introduce the principle 

after the f i r s t world wai-.** The provision it s e l f is a logical consequence 

of the rule that aggressive wars are crimes involving individual penal 

responsibility, rule which the Uurnberg Tribrncl qualified as declaratory 

of the state which had existed et any rate since the Kellogg-Briand Pact.*** 

The rule concerning offences committed upon superior orders decides a 

question concerning which rules of internetlonal law were not sufficiently 

See Hurnbcrr Cliarter, Art. 3: "The o f f i c i a l position of defendants 
whothor as Heads of State or responsible officials in Government 
Depertmonts, shell not be considered as freeing them from responsibility 
or mitigating punishment". Compai'e with Art. 6 of For Eastern Charter, 
above. 

The attempts referred to concern the case of the Kaiser. In its Eoport of 
1919* the CounisGion on Eespcnsibllities expressed the view that penal 
l i a b i l i t y for violations of the laws and customs of war should include 
a l l persons "however high their position may have been, including Chiefs 
of States". 
In this connection the Allied Powers inserted m the Versailles Treaty 
express provisions declarinc the responsibility of the Kaiser for violatlori 
of international lew end provided for a penal court to try him. (See 
Art. 227 of the Versailles Treaty). As is Imown these measures never 
materialized and no jurisprudGnce has ever been formad on the subject. 

See above, page 78 n.l. 
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prccicc end which consequently required to be settled one way or another.* 

Prom the viewpoint of the human rights of the individuals involved in 

vex crimes trials, both rules f a l l within the field where the rights of the 

victims of wor crimes and those of the persons accused of coimitting them 

Eoy conflict. This, however, only affects the sentence to be pronounced by 

the coi'j'tc. 

This aspect of the problem is considered in a separete chapter, which 

denlc with the question of the extent to which the restricted right of an 

accuced person to plead Hot Guilty on the basis of his officieO. position 

or his having conanitted violations of humaii rights under superior orders, 

may lead to the accused person being either acquitted or visited with 

reduced penalty. 

Criminol organizations 

Filially, i t is to bo noted that the Par Eastern Charter does not contain 

a special provision empowering the Ti-ibmal to declare that a group or 

organization is criminal, as in the case with Article 9 of the Nurriberg 

Charter.** The For Eastern Charter follows the latter only in enunciating 

the general principle that the Tribunal is competent to try and punish war 

criminals "who as individuals or as members of organizations" are charged 

vith crimes against peace, war crimes or crimes against humanity.*** The 

einilnrity between the two Charters in this respect does not go beyond this 

point. 

The uncertainty of internatlonel law on this issue is emphasized by 
authoritative writers. See, for instance, H. Lauterpacht, The Law of  
Nations, and the Punishment of Usr Crijnes. British Year Book"^f 
Litornatiouel Law, 10lf4, page 69 and following. This situation is 
connected with wide divergences existing in the municipal law of various 
cou:itrieE dealing with laws and custcms of war. (See Lauterpacht, loc. cit.' 
and even within the scope of the municipal law of a single country. A case ' 
in point concerns the British Military Manuel and the U.S. Eules of Land Warf ai ? 
Until IQhh, and including the period of I914-I919, both texts conta ..ed 
express provisions to the effect that military personnel committing 
violations of the rules of warfare upon superior orders "are not war crimlna_t 
and cannot therefore be punished by the enemy". In I919 the Commission on 
Responsibilities adopted an opposite attitude, and in 19^4 the provisions 
of the British Military Manual and the U.S. Rules of Land Warfare were 
Dnended and the rule of in.Amity reversed to allow punishment. For texts 
see below rages 221 and 224. 
Before the or̂ endments were made English writers contended that the Chapter 
concerned (Xr/) uf the British Military Manual had no statutory force; that 
its provisions relating to the plea of superior orders were at variance with 
the corresponding principles of English criminal and constitutional law; and 
that i t represented an exposition of rules of intematlonal law only as 
understood by one country. Gee Lauterpacht, op. cit . page 66, n. 1, and 
ei'A page 69, n. 2. 
Geo pages 40 and 44-45. 

Far Eastern Charter, Article 5, paragraph 1. The corresponding text in the 
liurrberg Charter (.Article 6, paragraph 1) reads "The Tribunal.. .shall have tl 
power to try and punish ix3rcons who, acting in the interests of the European 
Axis countries, whether as ijidividuels or es members of organiratlons, 
comitted aiiy of the folloving crimes". Then follow the definitions of 
criiaes against peace, war crimes and crimes against himianity. /r>- ̂  1-,,-̂ .̂,̂  

« 



E/CH.VW.19 
Page Qk 

As a logical outcome, there is also no provision such rvs Article 10 

of the NOmborg Charter. The latter prescribes that vhen an 

organization is declared criminal by the Tribunal, its members can be 

tried by national, military or occupation courts for membership in 

such organizations, and that in such cases the criminal nature of the 

orgrnlzatlons involved is considered proved and cannot be questioned 

by the other courts* 

In this manner the whole question of the so-called collective 

responsibility for war crlmos has been left out of tho Far Eastern 

Charter, particularly tho question of the presumption of guilt of 

those individuals who belonged to groups or organizations declared 

criminal. 

It is a matter of opinion whether the Far Eastern Tribunal could 

avail itself of tho same pcwers as those oiprossly provided for in 

tho Mmborg Charter, using as a legal basis the general provision 

in Article 5 of tho Far Eastern Charter, paragraph 1, that i t is 

competent to try individuals guilty of war crimes "as members of 

organizations". If one is to take the viow that the Tribunal can 

havo no other powers than those expressly conferred upon i t by tho 

Charter, the answer would bo in the negative. 

Should this be th; correct answer, the general provision cf 

Article 5, paragraph 1, would havo no other meaning and consequence 

than to indicate a purely factual situation. Namely, that individuals 

tried by the Tribunal can be prosecuted with particular reference to 

their having belonged to a group or organization involved in the 

commission of the alleged crimes. This particular connection would 

have no legal consequences. It would remain entirely in the sphere 

of fact as a more specific description of clrcvanstances, relating to 

war criminals whoso guilt would be established solely on the basis of 

crimes cocmitted in their Individual capacity. 

C. TEE VIOLATIONS OF TEE EIGETS CF THE VICTIMS OF WAS CEIMES 

1. HUMAN EIGETS VIOLATED BY "WAE CEIMES" 

The Indictment submitted to the Far Eastern Tribunal covers first 

of a l l tho worst and most brutal types of violations of human rights, 

1.0. violations directed against the l i f e , health and bodily integrity 

of tho victims. These violations represent clear "war crimes" in the 

traditional sense of the term and cover a series of atrocities and other 

offences of an undisputed criminal character, which have been 

* For text of Article 10 of tho Nflmberg Charter see p. . 
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pvnichable by the laws of civilized nations for many centuries. They 

cover the rights of the three most important categories of victims as 

recognized by the laws and customs of war: the rights of combatants, 

of prisoners of war and of the civilian population. 

The charges brought against nineteen of tho twenty-eight defendants 

hy tl'.e prosecuting body in its Indictment, were formulated in a 
statement of a general nature, in the following terms: 

"(Tho defendants) participated as leaders, organizers, 

instigators or accomplices in the formulation or execution 

of a common plan or conspiracy, and are responsible for a l l 

acts performed by themselves or by any person in execution 

of such plan. 

The object of such plan or conspiracy was to order, 

authorise and permit ,.. subordinates frequently and 

habitually to commit tho broaches of the Laws and Customs 

of War ... against tho armed forces ... and against many 

thousands of prisonors of war and civilians ..."* 

The defendants concoined were accordingly charged with having 

carried out such a plan or conspiracy by actually ordering, 

autliorizing or permitting breaches of the laws end customs of war.** 

In addition, thoy were charged with having "deliberately and 

reclilessly disregarded their legal duty to take adequate steps to 

secure the observance and prevent breaches" of the laws and customs 

of war,*** carried out by their subordinates.**** 

Some concrete instances of such violations of human rights of the 

victims of war crimes were briefly mentioned in connection with the 

various stages of the aggression against China, such as, for example, 

the "deliberate killing" or "slaughtering" of "large numbers" and 

"mani'- thousands" of civilians on tho occasion of the capture of Nanking 

and Canton in 1937, and of other tovms and inhabited places in I938 

i..d I9l;lj..***** 

*** 
* See Count 53. 

See Count 5^. 
See Count 55. 
The question to what extent these acts represent separate 
substantive crimes, distinct from actual x/ar crimes commlt+od 
as a result of a "plen or conspiracy", or of the ord.='r̂ -, 
authority and permission to perpetrate them, or finally as a 

***** See Indictment, Appendix A, Section 2. 

/on the 
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On tho other hand, the prosecutors sunned up in general terms a 

series of other var crimes perpetrated over the vhole period of tho 

aggressive vars vaged hy Japan against the various countries involved. 

Express reference vas made to the "ruthless submarine varfare" conducted 

by the Japanese Kavy and to the "destruction of crovs of ships Bvmk or 

captxu-ed" pursuant to such a varfare.* Many types of criminal 

offences actually committed vere enumerated in connection vith the 

breaches of existing conventions and. assurances: the killing and 

ill-treatment of prisoners of var end civilian irmates of concentration 

compsj the Illegal use of prisoner of var labour; the use of poison 

gas; tho killing of combatants vho had laid dovn thoir arms; tho 

destruction of property vlthout milltai*y Justification or necessity; 

pillage* the failure to respect family honour and rights individual 

l i f e private property and religious convictions and vorship in 

occupied tei*ritories* the deportation and enslavement of the inhabitants 

of occu-Died territoi*ies* the fallur*^ to respect militai-y hosT)ital 

shlps,*^ and the like. ' ' ^ 

2. ATTEMPT TO IBTROLUCE HE>7 TYPE OF IKTEBNATIOHAL CRIME 

Apart from these classical types or categories of criminal 

offences committed in violation of the lavs and customs of war, the 

prosecuting body introduced a special category as to vhich i t Can be 

said that It has no parallel in the Niirnberg or any other t r i a l held 

so far, and which, shovad i t be admitted by the Far Eastern Tribunal, 

voxad be entirely new in international law. 

The prosecuting body charged the defendants with the loss of life 

("killinG" and "murder") of tho combatants of a number of attacked 

countries as a direct result of the military operations with which 

Japan opened the hostilities against these countries. The charge was 

based upon the fact that Japan "initiated unlawful hostilities" in 

violation of Article 1 of the Hague Convention relative to the 

Opening of Hostilities, that is to say without a warning or a 

declaration of war. The prosecutors submitted the argument that 

such opening of hostilities being "unlawful", the accused and the 

Japanese armed forces "could not acquire the rights of lawful 

belligerents". Accordingly, the killing of servicemen on the 

occasion of these treacherously opened hostilities was regarded by 

the prosecutors as representing a separate criminal act deriving ilvm 

* See Indictment, Appendix A, Section 7. 

** See Indictment. Aprer.rtlx V. Spctlons 1-19, 
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the 'onlawfulneBs of tho attacks themselves.* 

Specific charges which were btought forward In this connection 

include tho killing of Admiral Kidd and about 4,000 members of the 

U.S. Ilavy and Army on the occasion of the attack on Pearl Harbour on 

7th December, 19^1;** the killing of British officers and soldiers 

during tho attache on Kota Bahru, Hong Kong and Shanghai on 

8th December, I 9 4 I ; * * * the killing of the servicemen of the 

Philippine forces whilst Invading the Philippines territory on 

8th December, 194l ;**** the killing of servicemen of the Union of 

Soviet Socialist Bepublics and Mongolia on the occasion of the 

aggressions waged against them in the summer of 1939 vhilst these 

two countries were neutral.***** 

Jointly with these cases charges were submitted for atrocities 

against the civilian population and the prisoners of war ("disarmed 

soldiers")****** committed in the course of similar attacks and 

aggressions, particularly against China. 

A l l these charges were grouped apart from the section dealing 

with "conventional war crimes and crimes against himianity", and 

treated under tho heading "Murder". In this section they were 

described as representing 'at tho some time Crimes against Peace, 

Conventional War Crimes, and Crimes against Humanity".******* 

Leaving aside the purely technical question whether charges for 

atrocities perpetrated against "civilians and disarmed soldiers" ought 

not to have been included in tho section dealing with war crimes and 

crlmos against humanity******** rather than in the section headed 

* So, for instance, .1n the first Count of this particiaar 
section of the Indictment, the prosecutors charged the 
defendants with having participated in a "plan or conspiracy", 
tho object of which ras to " k i l l and murder the persons 
dencrlbed below, by initiating unlawful hootliltios... The 
persons Intended to be killed and murdered vere a l l such pereone, 
both members of the armed forces... and civilians, as might 
happen to be In tho places at the times of such attacks. The 
said hostilities enA attacks wore unlawful because they wore 

Convention relative to the Opening of Hostilitiea. 

** See Count 39. 
#** See Counts kO, kl and 42. 

**** See Count 43. 
***** See Counts 51 and 52. 
****** See Counts 45-50. 

******* See Group Two, Introductory paragraph and Counts 37-52. 

Gee Group Three, Counts 53-55-
/"MuiMer", 
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"Murder", a prosecution for the loss of the lives of combatants during 

military operations is undoubtedly a novel attempt to develop to the 

utmost tho legal consequences vhich follov logically from the fact 

that to open hostilities vlthout a declaration of var is a breach of 

existing Treaties and consequently represents an illegal act in 

international lav. 

The novelty consists in qualifying this illegal act as being at 

tho same time a criminal act, and accordingly, in regarding combatants 

vho lost their lives during military operations as victims of var crimes. 

Tills attempt is the more significant in that Identical acts 

committed by Germany on the occasion of every aggression launched by the 

Nazis in Europe, vore not prosecuted before the NOmberg Tribunal. 

It remains to be seen whether the above mentioned charge made in 

Tok:-Q will bo accepted by the Par Eastern Tribunal. If so, this 

would roprcsent a further development of the laws of war. At this 

stage of tho Tokyo Trial i t is st i l l - d i f f i c u l t to see clearly a l l the 

elements which would compose that development. They could, however, be 

tentatively described as follows: 

The loss of lives inflicted upon the military personnel of a 

naticn attacked without a declaration of war would be a crime in 

Itself, presumably on account of the fact that such members of the 

forces were unprepared to meet a military attack from the adversary. 

The reason for admitting the element of unpreparedness as relevant 

vould coxislst in the fact -that, in the absence of -vraming, the members 

of tho attacked armed forces had no chance to fight and did not lose 

their lives in a fair contest of force. To deprive them of their 

lives under such circumstances would be tantamount to sheer 

murder and therefore criminal. The course which coiad then 

be taken is an al-temativo one. One might lay down as a legal 

presumption that in the absence of a declaration of war the armed 

forces of the attacked nation are to be deemed unprepared in a l l 

cases; or, on the other hand, one might Judge each case upon its own 

merits, i.e. whether the attacked armod forces were in fact ready to 

meet the aggression or not. 

Judging upon, and within the limits of, the concrete instance's 

for which the Japanese war criminals were indicted, the criminal 

nature of such acts vould in either case be restricted to the period 

of the opening of hostilities, i.e. to the period during which i t is 

Justifiable to consider that the armed forces of the attacked nations 

were talicn unaware and could not therefore undertake the requisite 

/operations 
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orerations to engage in regular combat vith the aggressor. The killing 

of combatants of tho attacked nation after the period of surprise and 

unproparodness had elapsed vould not represent a crime. 

Although limited to the in i t i a l stages of a var, the above 

charge opens a much vider question in connection vith the legal argument 

on vhich tho prosecutors founded their indictment. The argument consists 

in the contention that, in viev of tho unlavful opening of hostilities, 

tho defendants did not and "could not acquire the rights of lawful 

belligerents". If this is to be taken as fundamental for the charge, 

i t could at the same time bo said that once the aggressors had acted in 

such a vay as to be deprived of tho "rights of lawful belligerents", 

they remain in the samo legal position throughout the whole period of war, 

and nothing subsequent to en "unlawful" attack can make the war itself 

"lawful". Tloe logical consequence would be that the killing of any 

combatant of the attacked nation committed at any time during the 

aggressive war is criminal 

It is not in the least suggested that this view should be adopted 

in any future system of tho laws of war, nor that i t should be discarded. 

But in view of the course taken by the prosecution in Tokyo, the 

question has been raised, and should be ansvered one way or another, 

particularly in regard to tho logical consistency of the comparatively 

novel rule according to which a war is criminal much more. If not 

solely, on the basis that i t is aggressive than on the basis that i t 

was launched without a declaration of war. 

3. HUMAN EIGHTS VIOLATED OE LIABLE TO BE TREATED AS VIOLATED 

BY "CRIMES AGAINST HUMANITY" 

The prosecutors at the Tokyo Trial dealt with a number of offences 

-„-:.ich throw light on the violation and protection of certain human 

rights of particular interest both in time of war and peace. 

(a) One of these offences affects the right to health and to l i f e . 

It concerns the i l l i c i t traffic in r.arco-..ics, and more particularly 

in opium. In the description of facts and circumstances relevant 

to prove inter alia the planning, preparation and waging of 

unlavful wars, the prosecutors made reference to the folloving 

events: 

"During the vhole period covered by this Indictment, 

successive Japanese Governments, through their military 

and naval commanders and civilian agents in China and 

other territories vhich thoy had occupied or designed 

to occupy, pursued a systematic policy of weakening 

/the native 
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the native inhabitants* will to resist... by cncouraring  

increased production and imi^ortation of opium and other  

narcotics and by promoting the sale and consumption of  

g-jch drur.s among such people".* 

The prosecutors went on to describe how the Japanese Government 

secretly provided large sums of money for this purpose, how i t 

used the proceeds of the traffic in narcotics to finance aggressive 

wars, and how i t conducted these illegal affairs through 

governmental channels and organizations.** 

The main legal point made by the prosecutors in this respect 

vas that the harm inflicted upon the civilian populations concerned 

T;as in violation of existing Treaties, which were a l l referred to 

errpressly.*** This case could be regarded as representing one of 

the "inhumane acts" falling within the notion of "crimes against 

humanity", as defined in Article 5 (c) of the Far Eastern Charter, 

(b) Another group of offences affects the political or civic  

rirlits of the citizens of Japan itself. If their criminal nature 

is recognized by the Tribunal they would also f a l l within the 

notion of "crimes against humanity" and be qualified as crimes 

perpetrated in the relation between a State (Japan) and Its own 

citizons. 

In the description of relevant events attached to the 

main body of the Indictment, tho prosecutors described in the 

following manner how the "militarists" imposed their rule on 

Japan and violated the political and civic rights of thoir 

compatriots; 

"... Free Parliamentary institutions as previously existed 

wore gradually stamped out and a system similar to tho 

Fascist or Nazi model introduced..." 

"...Government agencies ... stamped out free speech and  

and Trritinp; by opponents of this policy ... Opposition 

to this policy was also crushed by assassinations of 

leading politicians...The c i v i l and especially the military 

police wero also usod to suppress opposition to tho war 

policy. 

Tho educational systems, c i v i l , military and naval, 

vroro usod to Inculcate a spirit of totalitarianism. 

* Soo Indictment, Appendix A, Section h. Italics are introduced. 

** See Indictment, Appendix A, Section k. 

*** See Indictment, Appendix B, under 10, l 6 , 32 and 35. 
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aggresGion, desire for war, cruelty and hatred of potential 

onomies."* 

Beferonco was made to breaches of the thon binding Treaties 

thereby committed, e.g. the reference to Article 22 of the 

Covenant of tho League of Nations.** 

(c) Finally, the references made by the prosecutors in the 

Indictmont to a mmiber of other breaches of Treaties give a 

hint of what they apparently intended to develop before the 

Tribunal in the field of violations of human rights. Such, 

for instance, is the reference, already mentioned, to Article 22 

of the Covenant which bound mandatory Powers to guai'antee in 

the mandated territories "tho prohibition of abuses such as the 

slave trade, the arms traffic, and the liquor traffic, 

and tho prevention ... of military training of the natives for 

other tlian T)olico purposes and the defence of territory..."*** 

Another instance is a reforenco made to Article 3 of the Mandate 

granted by the Loaguo of Nations to Japan in 1920, prohibiting 

slavo trade and forced labour in the mandated territories. A l l 

theso offences are in violation of the "laws of humanity" and 

could be considered as instances of "crimes against humanity". 

In regard to most of tho rights Included in the parts of the 

Indictment quoted abovo under (a), (b) and (c), one major quoctlon 

remains to bo olucldatod by the Tribunal In Its Judgment. It is the 

question ̂ rtiother violations of human rights caused by offences such 

as tlie i l l i c i t traffic in narcotics liquor or aims are to be 

recognised as being criminal in thomsolvos and consequently as 

entailing definite Pcnal retribution or whether they are to be 

treated as lying only with''n tho limits of violations of intex*national 

obligations allowing or calling for certain sanctions but not for 

those -ore 71 led by penal liw 

Mutatis nutandls, the came question applies to violations of human 

rights committed by the suppression of political or civic rights on the 

part of a State (Govomment) in regard to its o\m citizens. In this 

case tho question is amplifiod by tho issue whether such doings within 

tho borders of a State call for international penal Justice, or merely 

for concerted international action of a different nature. By the 

* Soo Indictment, Appendix A^ Section 6- Italics ar© introduced. 

*» Soo Indictmont, Appendix B, under 15. 

*** Seo Indictment, Appendix B, under 15. Italics are introduced. 
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proviDioKS of Article 5 (c) and 6 (c) respectively, of the Tolcyo and 

Niirnherc Cliarters, which introduced the loeal concept of "crimes ccelnst 

hvuaanity"*, the right of the international coimunity to conduct criminal 

pi-occeding6 for "inhumane acts committed against any c i v i l i a n population, 

before or during the war," was recognized only Inasmuch as such acts were 

ccrxiittcd "in execution of or in connection with any crime within the 

Juriedlction of the Tribunal",** particularly in execution of or in 

ccnnection with the planning, preparation, Initiation or waging of an 

* Prior to the two Charters i t is d i f f i c u l t to see to what extent the 
notion of "crimes against humanity" was used and recognized as a legal 
term. It seems safe to asBKue that until that time i t was rather used 
in a moral or philoeophlcul sense. In this connection, see pages 11-18 
of this Report regarding tho attitude taken by members of the I919 
Ccanlsslon on Eeeponslblllties as to whether reference should be made to 
vljlaticns of the "laws and principles of humanity" in connection with 
var crimes. The American members objected to maklnc such a reference on 
the ground that "lavs and prlnoiplee of humanity" vere not a universal? 
rescgnized standard In international law. 

For the f u l l text of Article 5 (c) of the Far Eastern Charter, see 
pages 105-106. For text of Article 6 (c) of the Numberg Charter, see 
pages . In i t s Judgment the Nurnberg TribuEal expressly stated 
that "to constitute crlmas against humanity, the acts relied on before 
the outbreak of war must have heen in execution of, or in connection viti, 
any crime within the Jurisdiction of the Tribunal". See Judgment, H.M.S. 
London, page 65, paa-agraph 5. See also page 3^ of this Report. This 
statement clears authoritatively a point raised by an amendment Introduced 
in the text of Article 6 (c) of the HurnLerg Charter by a special Protocol 
Bi0.ied in Berlin on 6 October 1945, between the four Peers signatories 
of the Charter, i.e. nearly tvo months after the signing of the Charter 
in London on 8 August 19^5. The said Protocol vas signed In order to 
remove frcm the English and French texts a semi-colon which stood letmen 
tin tvo main parts of tho text defining "crimes against humanity" in 
Article 6 (c), namely, betveen tho vords "..before or during the var", 
and the vords "or persecutions cn political..etc." in the English text. 
The semi-colon was replaced by a ccmma, appearing in the Russian text, 
and the wording of the provision Itself was l e f t unaltered. The French 
text hi.'l to be re-drafted in order to make clear the issue at stake with 
the deletion of the semi-colon. The result of this amendment was to 
make both types of "crimes against humanity", namely, "murder, 
extermination, enslavement, deportation and ether Inhumane acts" on th. 
one hand, and "persecutions on p o l i t i c a l , racial or religious grounds" 
on the other hand, punishable under the terms of the Chapter oSy If 
either cf them were coirmltted "in execution of or in ccnnection with, 
any crime within the Jurlsdlotlcn of the Tribunal", i.e. In execution of, 
or in ccnnection with, "crimes against peace" or "war crimes". With 
the semi-colon betveen the said tvo parts, and particularly in the 
original vcrdlng used in the French text, the impression left vas that 
this condition applied only to the part coming after the s*>mi-colon, l,e. 
to "persecutions on polltTcal, r a o l L or religious gi-ounds." For the 
French text, see page 27 of this Eeport. 
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accresEive var. In its Judgment the Nurnberg Tribunal dismissed the 

case for such suppressions of the rights of German citizens committed 

bcfcro the var, on acco\mt of lack of evidence to support the charge 

that they were linked up vith aggressive vars prepared and vaged by 

the Nazi Goverijnent.* 

Consequently, so far the ansver seems to be the folloving: 

criminal proceedings on behalf of the international community for 

violations of human rights comprised in the category of pollticd or 

civic rights committed vitliin the borders of a State against its 

ovn citizens by e:.-ecutivo or legislative action (so-called "crimes 

against humanity") are warranted only in connection with a war of 

aggression planned, prepared, initiated or waged by the sotJ State. 
This affirms the right to international penal jurisdiction in the 

above set of clrcimistances, and leaves open the question of conviction 

on the factual moritc of the case, as in any other criminal proceedings. 

On the other hand, no answer is yet available to the question 

whether similar international penal proceedings could be warranted 

in time of peace for violations of an identical nature committed 

Irrespectively of the planning, preparation or InitiaLlor of 

aggressive wars. 

h. VIOLATIONS CF THE HUMAN EIGHTS CF VICTBIS IN THE 

TEERITOKY OF NON-BELLIGERENT OR NEUTRAL PCV7EES 

Finally-, the prosecution Included in their indictment war crimes 

committed or intended to be committed against Individuals located 

in the territory of non-belligerent or neutrual Powers. 

This caso concoms territories belonging to Portugal and to the 

Soviet Union. In this respect the important point is that Portugal 

remained neutral throughout the whole period of the last war and that 

the Soviet Union entered into a state of war with Japan only on 

* See Judment. op. c i t . , page 65, paragraph 5. The relevant passage 
rtuds" as follows: "The Sbunai is of the opinion that revolting and 
horrible as manv of these orimes were it has not been satlsfactorllv 
proved that they were done in execution of or in comection with" " 
crimes egainst peace or war crimes. "Tho Tribunal therefore oeimot 
- , , , . . . — 

..." 
make a reneral declaration that the acts before 1919 were crimes 
against h S n a S t y w i S n the meaning o f t h o ChSter ..." 

/8 August 1945, 



E/CN.V^f.l9 
Page 9k 

Q August 1945, Just a fow days before Japan's capitulation.* Prior to that 

date, the Soviet Union and Japan vere linlced by a Pact of Non-Aggression 

Bignod on 13 April 19^1, vhich represented the legal basis of their 

mutual neutrality in the vars in vhich thoy vere rospeotivoly engaged 

after tliat date and until tho Soviet Union declared var on Japan. 

In their chargo relating to var crimes, a part of vhich vas cited 

above**, the prosecutors indicated the defendants for "broaches of the 

Lavs and Customs of War ... against the armed forces of the countries 

hereinafter named and against many thousands of prisoners of var and 

civilians then In tlie povfor of Japan belonging to ... the Republic of 

Portugal and the Union of Soviet Socialist Republics ..."*** Both these 

countries vere named, vithout distinction, together vith those at var 

vith Japan, none of vrhich entered into a state of var vith J. pan at a 

date later than 19^1.**** 

Iho period of time indicated as relevant to the charges is tho 

period betveen 7 Leccmber 19^1 and 2 September 19^5.***** 

The indictment does net provide a clear ansver tc the question 

whether the defendants of tho Tokyo Trial vere charged in connection 

vith crlmeB vhlch wore actually- committed in Soviet and Portuguese 

The readiness of the Japanese Govemmont to accept the terms of 
surrender as laid down in the Ecclaration issued at Potsdam on 
26 July 1945, was communicated on 10 August 19^5. The formal 
acceptance of these terms was notified on ik August. For the 
text of both communications see Bepartment of State Bulletin, 
Vol. XIII, 1945, No. 320, page 205, and No. 321, page 255. 

See page 117. 

*** See Indictment, Counts 53 and 55. 

**** These other countries are: China, the U.S.A., the British Commonvealti 
of Nations, comprising for the purpose of the indictment (see Count h), 
tho United Kingdom, Australia, Canada, New Zealand, South Africa, 
India, Burma rnd tho Malay States; France; the Netherlands; 
Philippines; Thailand. For particulars concerning the dates of the 
declarations of war between these countries and Japan, Department of  
State Bulletin, Vol, XIII, 19^5, page 230-238. For dates concemirg 
tlio aggression made by Japan against the territories of those 
countries see Indictment in its varloup auuits and Aprent^ix A. 

***** See Indictnent, Counts 53 and 55. 

/territory, 
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territory, or merely for having taken part in the preparation of theso 

crimes. 

The defendants vere charged for a threefold criminal activity. 

(a) For having "participated as leaders, organizers, instigators, 

or accomplices in the formiilation or execution of a common 

plc-n or conspiracy", the object of vhich "vas to order, authorize 

and permit" the commission of "the breaches of the Lavs and 

Customs of Uar ... against the armed forces ... prisoners of var 

and civilians.* 

(b) For having actually "ordered, authorized and permitted" 

the Commission of these offences** as a result of tho said plan 

or conspiracy. 

(c) And finally, for having "disrefjiarded thoir lethal duty to 

tal-o adequate steps to secure tho observance and prevent 

breaches" of the lavs and cvstoms of var***, "being by virtue 

of thoir respective offices roepcnsible for securing the 

observance" of tho lavs and customs of var.**** 

Whoroas i t is questionable vhethor the fact of "planning or 

conspiring" to commit "var crimes" and "crimes agains*. humanity" 

can be prosecuted as a separate criminal offence under the terms of 

the Charter, the defendants vero accused of committing acts vhich 

are criminal under Article 5 irrespective of vhethor these acts 

(giving orders, authorizing or permitting the Commission of var 

crlmos; failure to comply vith legal duty to prevent var crimes from 

occui-ring) materialized in actual var crimes committed in t':o field 

* See Indictment. Count 53, italics are Introduced. 

«* See Indictment, Count 5^, italics are Introduced. 

«** Here the Indictment specifies breaches of "Conventions and 
assurances and the Lavs and Customs of War". 
See Count 55, italics are introduced. 

*«** Soe Indictment, Count 55. 

/or not,* 
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or not.* 

In this connection concrete instances of crimes perpetrated against 

nationals of several countries vliich were at war with Japan in the relevant 

period of timo (between 7 December 19^1, and 2 September 19^5) were given, 

whoroas no such cases were produced with regard to Portugal or the 

Soviet Union. As regards Portugal, the only fact produced was the 

invaBlcn of the Portuguese portion of the island of Timor on 

19 February 1942.** As to tho Soviet Union, reference was made to two 

military aggressions both of vhich took place before the beginning 

of tho relevant period of crimes. One reference concerns the attack 

at Lal:e Hassan in Soviet territory proper, vhich took place in 1938. 

The othor concoms tho attack made on the territory of the Mongolian 

People's Eopublic in 1939 at the Ealkin-Gol Elver, vhich lies outside 

Tho Par Eastern Charter mentions "a plan or conspiracy" as criminal 
in itself onlv in regard to "crimes against peace", and not in 
regard to "var crimes" or "crimes against humanity''. The position la the 
same in tho lluinberg Charter (Article 6 ). In its judgment, the 
Nurnberg Tribunal made reference to the final provision of Article 6 
according to vhich "leaders, organizers, instigators and accomplices 
participating in the formulation, or execution of a common plan or 
conspiracy to commit any of the foregoing crimes are responsible for 
a l l acts performed by any persons in execution of such plan." The 
Tribunal declared that this provision did not add any other new or 
soparato crime to the three categories specifically defined in Article 6, 
but was designed only to establish tho individual responsibility of 
persons participating in a criminal plan or conspiracy. Consequently, 
i t discarded tho charge for a "plan or conspiracy" to commit 
"var crimes" or "crimes against humanity". (See Judgment, H.M.SO,Cmd.696̂  
London, page 31, and page 39 of tMs Beport). According~to this 
prcnounccmont, individual criminal li a b i l i t y for a "plan or conspiracy" 
to commit crimes exists or.ly inasmuch as such plan or conspiracy is 
criminal in itself under the respective Articles of the two Charters, 
vhich moans only with regard to "crimes against peace". This issue 
was recently confirmed in one of the subsequent trials held by U.S. 
Military Tribunals in Niirnberg; see pronouncement made by U.S. 
Military Tribunal No. 1 of Ik July 19^7, in Bo. U.S.A. versus 
Karl Brandt et a l . , U.H.W.C.C. Research Office, Document No. Rl/us/SD. 
As to the individual responsibility for having "ordered, authorized, 
cr permitted" tho ccnmlssion of war crimes" or "crimes against 
wrcanity" or for having failed to prevent them from occurring by 
virtue of tho legal duty incumbent upon tho individuals concerned, 
i t is covered by the above quoted final disposition of Article 5 
of tho Far Eastern Charter (Article 6 of the Nurnberg Charter) 
acoogiice^"^''" lia b i l i t y of "leaders, organizers, instigators and 

** Seo Appendix A, Section 10. 

/the territory 
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the territory of the Soviet Union but where members of the Red Army 

were involved in combats as Allies of the Mongolian Republic*. 

Finally, the Indictment does not provide information a.: to whether, 

assuming crimes to have been actually perpetrated in Portuguese and 

Soviet territories, their victims included nationals of Portugal and of 

tka £../iet Union, or whether they were confined to nationals of tho 

ecuntrles at war with Japan at the relevant time, In this case members 

of their armed forces^ combatants or prisoners of war. 

Had this information been to hand it would have furnished a l l the 

elements of a complete case regarding war crimes and violations of human 

rights which at the time of tbelr commission Included the rights"of 

nationals of neutral countries. 

The main feature of this part of the Indictment is that It extends 

the provisions of Article 5 of the Charter to acts which, i f not 

actually perpetrated^ were none the less criminally Intended to be 

perpetrated against natlonala and on the territory of countries which, 

at the time of the crimes and violations of human rights involved, were 

not in a state of war with the Power whose nationals were held criminally 

responsible for the said acts. 

To form a final conclusion on this point one will, of course, have 

to wait until the Far Eastern Tribunal pronounces its Judgment. 

However, the elements provided by the Indictment and the Charter 

make it possible, even at the present stage of the Trial, to draw the 

folloving conclusions: 

(a) Breaches of lawfe and customs of war accomplished by the 

commission of war crimes or by acts preceding them and constituting, 

as a whole,, war crlmos, imply that a state of war had been created 

between two countries. This very situation confers upon the Illegal 

acts involved the nature of war crimes. In the absence of a state 

of var the same illegal acts are as a rule of in equally criminal 

niiture^ but in law they cannot be qualified as "var" crimes in the 

technical sense. 

Yet the prosecutors in Tokyo have expressly Included such acts 

under the same legal qualification as acts representing "var crimes" 

in the technical sense in regard to the countries at war with Japan 

at the relevant time. The significance of such a method of 

procedure will be considered later.** 

• See Appendix A, Section 8. 

** See page gg-^ioa. 

/(b) No legal 
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(b) No legal problem arises In this respect Insofar as members 

of the armed forces (combatants or prisoners of war) of the countries 

at war with Japan are concerned. For breaches of Laws and Customs 

of War committed against them are war crimes, regardless of the 

territory In which they were ccmmltted. Including territories of 

neutral States. Nor, for the same reason, does any legal point 

arise In regard to civilians, nationals of belll'^erent powers, 

located and victimized in territory belonging to a neutral Power, 

particularly when such territory is Invaded and occupied by the 

aggressive Power. 

(c) The point concerns only nationals of the neutral country 

belonging to the civilian population of the same country. 

Under the terms of the Far Eastern Charter the prosecutors were 

Justified in including a charge for crimes committed or directed 

against such nationals within the framework of a war crimes trial, 

in view of the field covered by the notion cf "crines against 

humanity" (Ai-tlc].o 5(c)). Tho latter can be, and as a matter of 

fact are, regarded as falling within the concept of war crimes In 

a wider, non-technical sense, namely in the sense that they are 

defined as criminal acts connected in one way or another with a war 

of aggression. 

A reference to this last point has already been made* and the 

following considerations can now be added to i t : 

•"Crimes against humanity" coirprise crimes committed against 

any civilian population, not only in time of war but also before 

the war. The fact that they comprise victims belonging to "any 

civilian population", l.o to the civilian population of any 

country, is expressly stated in the Rurnborg Charter, (Article 6(c)); 

and the fact that they relate to both the time of war and the time 

preceding \73jr Is sbx*0C£©(i In both N{iz*iiU6PS 8̂'̂^ til© Ffir Esst'crn 

Charter. It has been pointed out that tho omission of tte terns 

"against any civilian population" in the Far Eastern CLai-tor is 

only verbal and that i t does not affect the substance of its 

Article 5(c), which covers the same field as Article 6(c) of the 

Nurnberg Charter**. This follows frcm the logical context of 

Article 5(c) of the Far Eastern Charter. The main effect of 

declaring acts perpetrated "before or during the war" as "crimes 

against humanity" is to make it Irrelevant which territory cr 

• See page 92-93. 

** See page Po under (a). 

/which population 
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which population thus de facto victimizsd in connection with the 

preparation or the waging of a war of aggression is involved.* 

According to the meaning given to the corresponding provision of 

the Nurnberg Charter, such crimes include acts committed against 

the nationals of the aggressive State Itself in its own territory.** 

From this i t follows that i f the terms "before or during the war" 

in the Far Eastern Charter have any meaning, they at any rate cover 

the population of any foreign country which Japan victimized or 

intended to victimize in connection with its wer or wars of 

aggression. And there is l i t t l e , i f any, doubt that they also 

cover "crimes against humanity" committed against Japanese nationals 

in the homeland Itself. 

(d) The preceding remarks make i t possible to draw the main 

conclusion in connection with this part of the Far Eastern Indictment. 

The case brought against the defendants in respect of Portugal 

and the Soviet Unioh is an illustration of the fact that the scope 

of contemporary international law providing for the punishment of 

war criminals is wide enough to include penal retribution for 

violations of human rights transcending the notion of war crimes 

in the technical sense. Under the terms of Article 5(c) of the 

Far E -stern Charter a war criminal can be prosecuted and convicted 

for violations of human rights where there was no state of 

belligerency, where the victims w<̂ re not nationals of a belligerent 

power, and where the violations were committed in territory of a 

neutral Power. 

One of the results of such a development is to make rules of 

international law applicable in a field hitherto reserved to 

municipal law, and particularly in cases where municipal law is 

incapable of asserting itself on account either of the legal 

position Involved or of the lack of any practical possibility of 

enforcing its provisions. 

This may be regarded as a decisive step forward in widening the 

basis of both the substantive law and the Judicial machinery required 

for the protection of human rights on an International level. 

Yet, however important this development may be, i t i s , as has 

been previously stressed subject to a general limitation in 

international law as It stands at the present time. It is limited 

• See page 35. 

'* See Nurnberg .Judgment. H.M.S.O. London, Cmd. 6964, page 65. 

/to violations 
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to violations of human rights which, even though comnitted outside tho 

scope of belligerency between the countries directly Involved, were 

committed in execution of or in connection with a war of aggression. 

This is a limitation which applies to ohe rules entailing punishment but 

also to those permitting the use of international penal justice itself.* 

In connection with tho preceding considerations i t is appropriate 

to conclude with yet another point of interest. It concerns the clarity 

of the law applicable to violations of human rights in connection with 

war crime.:. 

The comparative novelty of certain p^rts of the law formulated in 

•the Far Eastern and Nurnberg Charters, and the fact that they represent 

in themselves a partial and now codification in the field of international 

penal law which is In the making, give rise to certain difficulties in 

establishing a precise classification of a l l the various effects of the 

law de-eloped and codified in tho Charters. This is particularly true la 

regard to the drawlnj of a clear line between "war crimes" proper on the 

one hand and "crimes against humanity" on the other, and in establishing 

in a precise meuuier the scope of the latter. 

Therefore, when dealing with information intended to show to what 

extent \lolatlons of human rights ore or are not covered by existing 

international law i t is important to ascertain at the some time the 

difficulties to which the text of the law may give rise. 

The legal procedure adopted by the prosecutors at the Tokyo Trial 

in relation to tho cases concerning Portugal and the Soviet Union, as 

outlined in the preceding pages is a case in point. 

It has already been mentioned that the prcsecutors presented the cases 

concerning Portugal and the Soviet Union tuider the same legal qiialif ication 

which they applied to offences concerning the nationals of countries at 

war with Japan at tho relevant time.** They did so in the counts headed 

"Conventional war crimes and crimes against humanity".*** Yet, when 

qualifying thoir charges under this heading^ they made no further 

reference to "crimes against humanity". A l l offences, including those 

concerning Portugal and the Soviet Union, were uniformly qualified as 

represcinting "broaches of the Laws and Customs of Weir" or "violations 

* See pages 92-93. 

** See page 97, under (a). 

**• See Indictment. Group Three, Counts 53-55. 

/of the Laws 
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of the Laws of War",* i.e. as representing only "war crimes" In the 

technical sense under the express definition of Article 5(b) of the 

Par Eastern Charter. 

An explanation for such a method of procedure is to be found in the 

"Summary" which accompanied the text of the Indictment supplied to the 

United Nations War Crimes Commission. From this text i t appears that the 

prosecutors took the view that paragraph (b) of Article 5 of the Charter, 

providing for "war crimes" in the technical sense, was adequate to cover 

also charges comln;; under paragraph (c) dealing with "crimes against 

humanity".** 

It is difficult to see how such a method of implementing Article 5 

of the Charter can be reconciled with the fact that at the relevant 

period of time Portugal and the Soviet Union were not at war with Japan. As 

* In co\uit 53 the relevant passage reads: "The object of such plan or 
conspiracy was to order, authorlr-e and permit the Commanders-in-Chief 
... and the officials of the Japanese Uar Ministry, and the persons 
in charge of each of the camps and labour units for prisoners of 
war and civilian internees...and their respective subordinates... 
to commit the breaches of the Laws and Customs of War, as contained 
in and proved by...Conventions, assurances and practices...against 
the armed forces...and against many thousands of prisoners of war 
and civilians then in the power of Japan belonging to the United States 
of America, the British Commonwealth of Nations, the Republic of France, 
the Kingdom of the Netherlands, the Commonwealth of the Philippines, 
the Republic of China, the Republic of Portugal and the Union of Soviet  
Socialist Republics...". 

In Count 5*4-, the relevant passage reads: "(The defendants)... ordered, 
authorized and permitted the same persons...to commit the offences... 
mentioned and thereby violated the laws of war." 

In Count 55 the relevant passage is as follows; "(The defendants) 
...being...responsible for securing the observance of the said  
Conventions and assurances and the Laws and Customs of War in respect 
of the armed forces...and in respect of many thousands of prisoners 
of war and civilians then in the power of Ĵ p̂an belonging to the 
United States of America, the British Commonwealth of Nations, the 
Republic of France, the Kingdom of the Netherlands, the Commonwealth 
of the Philippines, the Republic of China, the Republic of Portugal  
and the tftiion of Soviet Socialist Republics", deliberately and recklessly 
disregarded their legal duty to take adequate steps to secvure the 
observance and prevent breaches thereof, and thereby violated the laws 
of war." (Italics are Introduced). 

** See U.N.W.C.C. document C.197, page 2, last paragraph. The relevant 
paragraph reads: "Group Three: The charges are laid under paragraphs (b^ 
and (a) of Article' 5 of the Charter, and it will be contended that 

tar.-graph (b) is adequate to cover them a l l . They allege conspiracy 
0 commit and the actual commission of large numbers of broaches of  
the laws and customs of war, contained in or proved by the practice 
of civilized nations and the various Conventions governing the conduct 
of hostilities, the treatment of prisoners of war, and of persons and 
property in occupied territory." Italics are introduced. 

/already 
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already pointed out* It Is the very existence of a state of war which 

confers upon the offences Involved the nature of "war crimes" as distinct 

from other types or categories of crimes. Consequently, in the absence 

of a state of war, the offences committed cannot have in law the nature 

of "breaches of the laws and customs of war". Under the terms of the 

Charter the answer is that they represent "crimes against humanity", which 

Include offences committed before a state of war has arisen. 

The above attitude is undoubtedly due to the difficulty of drawing 

a clear line of demarcation between the two categories. The difficulty is 

in a way confirmed in the Judgment of the Nurnberg Tribunal. Referring 

to the offences perpetrated by the Nazi war criminals, the Tribunal stated 

that "...from the beginning of I939 war crimes were committed on a vast 

scale; which were also crimes against humanity." 

However, at the same time the Nurnberg Tribunal states that, insofar 

as the Inhumane acts committed after the beginning of the war "did not  

constitute war crimes, they were a l l committed in execution of, or in 

connection with, the aggressive war, and therefore constituted crimes 

against humanity".** 

Thus, the Nurnberg Tribunal established the following distinction: 

(a) . That there are cases in which "war crimes" ore simultaneously 

"crimes against humanity"; 

(b) That there are other cases in which "crimes against humanity" 

do not constitute "war crimes". 

The Tribunal did not say in what cases and under what conditions or 

circumstances "crimes against humanity"are at the same time "war crimes" and 

In what cases they are not. Nevertheless, i t established, on the one hand, 

the fact of the possibility of situations arising where the two categories 

overlap and intermingle, and on the other hand of situations arising where 

they remain distinct and separate. 

Without entering into the question whether the reason for such a close 

relationship between the two categories lies in the similar nature of the 

offences which they are Intended to cover, there remains the fact that the 

law is apparently not clear enough to provide a definite line of 

demarcation. 

On the other hand, the fact remains that, however closely Intermingled, 

both categories preserve their indivldiiality both in the text of the law 

and in the sphere of facts as established by the Niirnberg Judgment, fuid 

that they can never reach the point of being entirely absorbed one by the 

other. 

* See pages 97-98 , under (a). 

•* See Judgment, H.M.S.O, Cmd. 696U, page 65. See also considerations on 
page 2tt this Report. ^^^^^^ 
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Thus, three elements at least lead to the conclusion that there is a 

need for supplementing and clarifying in some way the existing definition 

of "crimes against humanity". One is the case concerning Portugal and the 

Soviet Union as outlined above; another is the findings of the Nurnberg 

Tribunal; and the last is the way in which the prosecutors at the Tokyo 

Trial thought i t appropriate to proceed by way of absorbing one category 

Into the other in spite of the legal considerations which point In the 

opposite direction. 

D. SPHERES IN WHICH THE RIGHTS OF THE VICTIMS AND THE RIGHTS 

OF THE ACCUSED MAY BE SAID TO HAVE CONFLICTED AT THE 

TIME OF THE OFFENCE 

The Problem 

In the preceding pages information has been compiled regarding the 

rights of the victims of war crimes so far as i t is available in the law 

of the Far Eastern Charter and In the Indictment submitted to the Far 

Eastern Tribunal. 

As a matter of principle, the law is applied pursuant to the rule 

that every violation of human rights entails personal responsibility by 

the perpetrator and penal retribution for the rights violated. There Is, 

in this connection, one particular aspect to be considered of the mutual 

relationship in which the perpetrators and their victims may be placed 

at the time of the offence. 

The relationship referred to con be described as wne of conflict, 

for the following reason: 

Persons who violate human rights by committing war crimes or crimes 

against humanity may have acted as experience has abundantly proved, in 

such circumstances or situations that their personal guilt or liability 

is open to question. One such instance occurs when the perpetrator has 

acted upon orders of his •jovernment or of any of his superiors whose 

Instructions he Is legally bound to obey. Another instance occurs where 

the perpetrator has committed violations jf human rights within the scope 

of so-called "acts of states", that is to say in performing a function or 

duty in the state hierarchy whereby his private personality is superseded 

by his role as a servant of the state on whose behalf he is acting. Yet 

another instance, which frequently represents only a varitity of the 

first group (violations committed upon superior orders) concerns cases 

where human rights have been violated as a result of reprisals conducted 

by one belligerent against another. 

In such cases it is necessary to determine how far the perpetrators 

can be held personally responsible in the circumstances. 

/As un illustration 
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As an illustration of the complexity of the situations which may be 

involved the foUowing passages from an analysis by Professor H. Lauterpacht 

on the subject of superior orders in the armed forces may be usefully 

quoted: 

"In Great Britain and in the United States a soldier cannot 

adduce superior orders as a circumstance relieving him of liability 

for an illegal act. This is a rule established by a long series of 

decisions in-both countries. On the other hand, according to English 

law, the soldier is bound to obey lawful orders of his superiors, and 

he Is liable to punishment by the summary process of a court-martial 

in case of disobedience The result is that in addition to the 

natural risks of his calling, the soldier has, in theory, to face 

the dangers of a conflict between his duty of obedience to orders 

and his duty to obey the law... Numerous decisions of courts in the 

United States recognise that while, in principle, superior orders are 

not a valid defence, obedience to an order which is not on the face of 

it Illegal and Is within the scope of the superior officer, relieves 

the soldier of li a b i l i t y . . . In England... It is generally recognised 

that the exercise of the right of pardon by the Executive is In such 

cases a proper remedy... Conversely, many countries which....have 

adopted the rule that obedience to superior orders excludes liability, 

make an exception in cases in which the orders are illegal. They, 

in turn, differ as to the necessary degree of the illegality. The 

German code of Military Criminal Law, prior to the second World War, 

provided that the subordinate is liable to punishment as an accomplice 

i f , when obeying an order, he knows that the act ordered involves a 

crime or misdemeanour. According to the law of other states the 

Immunity of the soldier obeying 

indeed 

stQ."t0s j-Q ptij*ticuj-^r* FT'OHCG in vli^icii tlidx*c is £Lpp£iP6n.tXy no 

Qii&lific&tion for tJio ruXo th&t in rdX^tion to th© um&sd. forces, 

m aU clrcumstancao a valid cicuso... But d,t 

ll&S not b63Xl ASS6I*t6d. tiicit its offdct is to icvc French 

of z*68T7onsitility wl̂ Qn triod t6foz*d f i* i t i b X .F i t Is 
by necessary implication, a rule appllclble only to Ihe'state's ovn ' 

n&tionsLjLs SLod on.i^ in respect of Its own jiî Jn i c ip^^ IfcLî  In ftict 

no countr^^ h&s ifiOT*6 offlph&t'lô ^ thsn Pi* JLnc6 rejected the plea of 

suoerlor oraers wnen put forward by enemv soldiers and officers 

accused of war crimes ,. There is no international Judicial authority 

ttiG subJQct but writers cn intsrn t i o n ' i i i Itiv have 

/universally 
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universaUy rejected the doctrine of superior orders as an absolute 

Justification for var crimes."* 

In spite of the practices and opinions tending to confine the plea 

of superior orders vlthln definite limits, it Is apparent from the above 

quoted passages that the rules on the subject are far from providing 

clear-cut ansvers to the questions involved. 

Difficulties of a similar nature arise in regard to the effect of 

positions of authority in connection with the doctrine cf "acts of State" 

covering individual responsibility, and in respect of violations of the 

lavs and customs of war committed as reprisals. 

It is at this point that the rights of the victlBS and those of the 

accused may be regarded as being in conflict. Far in a l l such situatiwns 

it is the right of only one of two categories that can be made good: 

either the right of the victim, by imposing a punishment upon the 

perpetrator; or the right of the accused, by admitting a plea of 

exoneration from responsibility or of mitigation of punishment. 

The Rules 

The Far Eastern Charter contains an express provision on this Issue 

as far as the position held by the accused and his relationship with his 

superiors are concerned. This provision (Article 6) reads as follows: 

"Neither the official position, at any time, of the accused, 

nor the fact that an accused acted pursuant to order of his 

government or of a superior shall, of' itself, be sufficient to free 

such accused from responsibility for any crime with which he is 

charged, but such circumstances may be considered in mitigation of 

punishment if the Tribunal determines that Justice so requires." 

The above provision is a repetition and confirmation of the principle 

laid down in the Nurnberg Charter and reaffirmed in the Control Council 

Law No. 10, that neither the high position nor the fact of having acted 

upon superior orders can, of Itself, exonerate the accused from 

responsibility. Certain differences between these texts will be considered 

later. 

Precedents 

The principle Itself is in line with the attitude taken and the 

reconimendations made by the Commission on Responsibilities which was set 

up in 1919 by the Preliminary Peace Conference in Paris. 

* See H. Lauterpacht, The Lav of Nations and the Punishment of War Crimes, 
British Tear Book of International Lav, 1944, pages 71-73. 

/On the issue 
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On the issue of the position held by an individual who had committed 

violations of the laws and customs of war, the Commission on Responsibilities s 

declared the following: 

"...the Commission desire to state expressly that-in the hierarchy of 

persons in authority, there Is no reason why rank, however exalted, 

should in any circumstances protect the holder of i t from responsibility 

when that responsibility has been established before a properly 

constituted tribunal. This extends even to Heads of States." 

Considering the argument that heads of States enjoy immunity from 

prosecution, the Commission discarded i t in the following terms: 

"... this privilege, where i t is recognised, is one of practical 

expedience in municipal law and is not fundamental. However, even if, 

in some countries, a sovereign is exempt from being prosecuted in a 

national court of his own country, the position from an international 

point of view is quite different.* 

Accordingly, the Commission came to the general conclusion that: 

"All persons belonging to enemy countries, however high their 

position may have been, without distinction of rank. Including 

Chiefs of vStates, who have been guilty of offences against the laws 

and customs of war or the laws of hiaianlty are liable to criminal 

prosecution."** 

The principle expressed in the above conclusion was implemented 

in the Treaty of Versailles, and In particular in Article 227 which 

proclaimed the criminal responsibility of the Kaiser and provided for a 

special tribunal to try him.*** 

In connection with its findings concerning the irrelevance of the 

position held by a person accused of violations of the laws and customs 

of war, the Commission also touched the question of acts committed upon 

the orders of such persons, and stated the following: 

"We desire to say that c i v i l and military authorities cannot 

be relieved from responsibility by the mere fact that a higher 

authority might have been convicted of the same ofience. It will 

be for the Court to decide whether a plea of superior orders is 

sufficient to acquit the person charged, frcm responsibility."**** 

* See Violations of the Lavs and Customs of War, Report of Majority 
and Dissenting Reports of American and Japanese members of the 
Commission on Responsibilities, O;£ford, Humphrey Milford, I919, page 19 

The American members disagreed with this conclusion and the Japanese 
members made a general reservation. See op. c i t . pages 6^-66 and 
79-80. Also pages 11-12 and 13 of this Report. 

*** In this connection see also page 82 , n, 2. 

»*** See Op. Cit., page Ik. 
/The Commission 
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The Conunission thus opened the way for* the subsequent developmenL which 

materialized in the Far Eastern Charter, the Nurnberg Charter and the 

Control Council Law No. 10, and which established a general rule resolving 

the question of the relationship between any superior and his subordinates, 

at whatever level of the hierarchy.* 

Comparison with the Nurnberg Charter 

The text of the afore-quoted Article 5 of the Far Eastern Charter 

shows certain differences from the corresponding provisions of the 

Nurnberg Charter and of the Control Council Law No. 10. 

Under the wording of the Far Eastern Charter, the accused are denied 

the right to be freed from responsibility on account of their position 

or of their having committed a crime upon superior orders. But the 

Tribunal has nevertheless power to take either of these circumstances into 

consideration in mitigation of the punishment. 

Under the terms of the Nurnberg Charter and of the Control Council 

Law No. 10 this power is confined exclusively to the plea of superior 

orders, and i t is expressly stated that the position of the accused cannot 

be considered in mitigation of punishment.** 

It is difficult to see the reason for which the authors of the 

Far Eastern Charter have departed from the rule as laid down in the two 

texts referred to, both of which preceded the enactment of the Far Eastern 

Charter. 

* For the changes which recently occurred in the British Military Manual 
emd the United States Bules of Land Warfare, see page 83, n. 1, 
pages 221 and 223. In 1944, both texts were amended to insert a rule 
similar to the cne appearing in the Far Eastern Charter. Until then 
the rule was constructed on the opposite principle that individuals 
committing violations of the laws and customs of war upon superior 
orders were not war criminals. 

** Article 7 of the Nurnberg Charter reads: "The official position of 
defendants whether as Heads of States or responsible officials in 
Government Departments, shall not be considered as freeing them from 
responsibility, or mitigating punishment." Article 6 reads: "The fact 
that the Defendant acted pursuant to order of his Government or of a 
superior shall not free him from responsibility, but may be considered 
In mitigation of punishment if the Tribunal determines that Justice 
so requires." Article II, paragraphs 4 (a) and (b) of the Control 
Council Law No. J.0 is worded on the same lines and reads es follows: 
"The official position of any person, whether as Head of State or as 
a responsible official in a Government Department, does not free him 
from responsibility for a crime or entitle him to mitigation of 
punishm<̂ nt. The fact that any person acted pursuant to the order 
of his Government or of a superior does not free him from responsibility 
for a crime, but may be consiaered in mitigation." Italics are 
introduced. 
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E/CN.U/W.19 
Pago 108 

Conclusions 

Tho conclusions which may bo drawn from tho above analysis are the 

following: 

(a) In the conflict which may arise between tho rights of the 

victims of war crimes and those of the persons accused of the 

commission of those crimes, in the sense desorloed in tho beginning 

of this section, the rule of international law, as it now stands, Is 

that the accused are denied the right to be exonerated from 

responsibility on account of their hierarchical position or on 

the ground of having acted upon superior orders. On this point 

there is complete unity in the existing rules, which thus extend 

recognition to tho rights of tho victims and not to those of the 

accused. 

(b) Tho oxlstin'5 rules are not unified on tho issue of the 

punishment to be imposed upon accused persons in the above two 

types of cases. The Far Eastern Charter empowers the tribunal to 

admit a plea for mitigation in both cases. The Nurnberg Charter and 

the Control Council Law No. 10 confers this power only in regard to 

the plea of s'per lor orders, and not in regeird to a plea cased on 

the position held by the accused. The latter plea is inadmissible 

in a l l cases. 

(c) Hone of these sources of international law recognizes a right 

of tho accused to claim mitigation of punishment. There is only 

tho right to submit a plea to this effect, and the tribunal retains 

f u l l discretionary power to reject Or admit the plea on tho merits 

of each Individual case. 

Reprisals 

Texts of international law are s t i l l silent on the question of 

violations of the laws and customs of war committed as roprisals. No 

trace is to be found on the subject in tho Far Eastern Charter, nor in 

the Niirnberg Charter and Control Council Law No. 10. 

This may be duo to the fact that such violations nay be considered 

as covered by the two previous types of cases. In any reprisals an order 

has to be issued for their execution,; and this'instantly brings into uhe 

picture the individual who issued the order and the Individual who carried 

i t out. Thus, in a l l Instances a solution Is attainable on the basis of 

the rule regulating the effect of the plea of superior orders and of the 

rule regarding the position of an individual exercising superior authority. 

This type of case is however, complicated by the fact that customary 

law recognizes, under certain conditions, the right to have recovirse to 

reprisals as a counter-measure for breaches camnitted by the other party, 

/who is thus 
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who Is thus assumed to have been guilty of such breaches in the first 

place.* 

The solution of such cases s t i l l awaits a precise answer in 

conventional international law. 

E. CONCLUSIONS 

The conclusions which nay be drawn from this incomplete study of 

the Tokyo Trial can be summarized as follows: 

The law contained in the For Eastern Charter embodies a l l the main 

rules of the contemporary laws and customs of vur, and constitutes in 

11 certain degree a new code of these rules. It has its counterpart In 

the Nurnberg Charter but. although both charters are similar In substance, 

there exist certain differences which would make it desirable for the 

future to unify the rules contained in them in a single international 

instrument. Such differences appear, for instance, in regard to the 

criminality of a "declared" war of aggression; in regard to the enumeration 

of war crimes which is of value in order to define their field with 

greater precision; and in regard to the responsibility of members of 

criminal organizations. There seems., in particular, to be a case ror 

clarifying fui'ther the relationship between the notion of "crimes against 

humanity" and "war crimes" in the narrower sense, which in the view of 

the prosecuting body in Tokyo could be regarded as coinciding. 

Another point of Interest is that the prosecutors indicted the 

accused for acts which would not necessarily materialize in actual war ' 

crimes or crimes against humanity, namely for attempts to commit such 

crimes. In the case of crimes against peace, the law declares expressly 

that the "preparation or planning" of a war of aggression is criminal In 

itself, but nothing of the sort is laid down in regard to war crimes or 

crimes against humanity, so that this question is left to be decided by 

the Tribunal on the basis of general rules of warfare. 

The Niirnberg Tribunal dismissed the charge for attempting to commit 

war crimes or crimes against humanity, founding its decision upon a strict 

interpretation of its Charter. It remains to be seen whether the Far 

Eastern Tribunal will follow suit or whether it will apply general 

principles of penal law,, according to which attempts to commit most crimes 

tire punishable in themselves nnder the rules of common law. 

• See H. Lauterpacht, Op. c i t . pages 7^-77. 

/The Jf'ar Eastern 



E/CH.»i/W.19 
Page 110 

The Far Eastern Charter as it stands undoubtedly covers a wide field 

of human rights. Nevertheless, the question which are the specific 

human rights protected by its provisions Is left to be decided by the 

Tribunal itself when dealing with the specific war crimes violating those 

rights. But i t would perhaps be legitimate, even at this stage, to drttw 

the conclusion that certain rights of the civilian population are protected, 

such as the right to fair t r i a l ; the right not to be deprived of life and 

personal liberty except after fair t r i a l ; and the right to personal 

integrity and humane treatment when under detention. As to the specific 

rights of prisoners of war, they ore left to be determined under the 

rules of the Hague and Geneva Conventions. They concern, in particular, 

the right to humane treatment, including the right to health and to 

sufficient food. 

On the other hand, owing precisely to the fact that the solution 

regardin'j specific human rights depends upon the findings of the courts 

In each particular instance, it means that in regard to a large number 

of human rights the answer is s t i l l uncertain. This uncertainty applies 

to such Inhumane acts as the traffic in narcotics, and the restriction 

or suppression of rights such as those relating to c i v i l and political 

liberties, both in time of war and peace. Finally, in one part of the 

Indictment the point was raised as to whether combatfuits can claim the 

right to l i f e during military operations, where such operations have been 

Initiated without warning. Any answer to these and similar questions must 

depend on the Judgment of the Far Eastern Tribunal, when i t is pronounced. 

The main question for consideration is whether such rights ore to be 

recognized to the extent that their violation will involve pemd 

retribution, or whether such violations are to be regarded as remaining 

outside the scope of international penal law. Another question will be 

to determine more precisely the human rights which can Justifiably, be 

restricted in time ot war or in time of emergency. This concerns, in 

particular, rights such as those connected witn freedom of speech, meeting 

and association, and tne exercise of the right to property. 

The law contained in the Far Eastern Charter leaves l i t t l e , if any, 

uncertainty as regards the various categories of individuals liable to be 

held penally responsible for violations of human rights. On this point 

the Far Eastern Charter is as complete and precise as the Nurnberg 

Charter. It lays down first of a l l the general rule that not only actual 

perpetrators, but also "leaders, organizers, instigators and accomplices' 

are to be held responsible. In addition, there is the rule that neither 

the official position, including that of heads of states and members of 

governments,, nor the fact of havinj committed a violation upon superior 

orders, can free an accused from responsibility. All these rules are 

/clear 
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clear aud wide enough to prevent the real culprits from escaping punishment 

dnd to act as a deterrent. 

Finally, the following two points siwlLLd be noted. The personal 

status of the perpetrators or of the victims, i.e. the question of their 

nationality and more particularly whether they were nationals of belligerent 

or neutral powers, does not affect the implementation of the laws and 

customs of war in case of violations of human rights committed by them 

or against them. On the other hand, whenever a conflict may be said to 

have arisen between the .rights of the victims and those of the accused 

at the time of the offence, the general rule appears to be that the conflict 

is solved in favour of the rights of the victims. The rights of the accused 

are recognized as a rule in the sphere of mitigation of punishment, and 

not in regard to penal responsibility for the crime itself. 

The weakest point in this set of i-ules appears to be that concerning 

responsibility for acts committed as reprisals. The question is left 

unanswered by the Tokyo and Nurnberg Charters and i t requires a solution 

in view of the fact that reprisals are s t i l l recognized as a lawful means 

of action in given jircumetonces and conditions. 

/CHAPTKR III 
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cmpm III 

HUMAN RIGHTS IN TRIAXS OTHER THAN THOSE CCNTUCTEE BY 

INTERNATIONAL MILITABY TRIBUNALS 

A. INTRODUCTION > 

1. The Approach to the Study of the Protection of Human Rights In Time  

of War 

Previous investigations into the Judicial protection of human rights 

have usually been conducted on the plane of Municipal Law;'an examination 

of this question in the sphere of International Law is rather more unusual, 

and i t is worth asking what guidance can be derived from previous studies 

of human rights in Municipal Law systems. 

Such discussions of the fundamental rights or freedoms as appear in 

text-books on Constitutional Law (i.e. the constitutional provision of 

municipal laws) will be found to deal with, inter alia, two aspects of the 

problem: 

(i) The extent to vhich the law of the land has left the individual  

free to exercise these rights. Dr. Ivor Jennings, in Chapter VIII 

(Fundamental Liberties) of The Law and the Constitution* points out 

that, whereas nearly a l l written constitutions (such as that of the 

United States) lay down certain "fundamental rights" which can be 

limited or taken away only by constitutional amendment, in the 

United KingdcMn there is no written constitution and no such 

fundamental rights are recognized. In the Uhited Kingdom, he 

concludes, "the nature of the liberties can be found only by 

examining the restrictions Imposed by the law", and, as examples, 

the learned vrlter proceeds to shov the extent to vhlch the exercise 

of the freedom of speech and publication and of the freedom of 

assembly is permitted under English lav.** 

A certain amount of information vhlch is to some extent relevant 

to this aspect can be derived from a study of var crime trials, in 

so far as an accused is sometimes found not guilty of a var crime 

because his acts, although they may seem to have violated the human 

rights of his victims, vere held to be Justified by the lavs and 

usages of war. Thus, while an attempt to ensure a measure of 

personal liberty to prisoners of war is made by the final sentence 

of Article I3 of the Geneva Prisoners of War Convention, which 

* On pages 237 and 2kk of the Second Edition. 

Op c i t , pages 247-260. 
/provie^e 
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provides that prisoners "shall have facilities for engaging In 

physical exercises and obtaining the benefit of being out of 

doors",* nevertheless, should a prisoner of war attempt to escape, 

i t has always been regarded as permissible under the laws and usages 

of war for his captors to shoot at him in order to prevent his 

escaping. For instance, in their tr i a l before the Eidsivating 

Lagmannsrett (Court of Criminal Appeal) in Norway in March 

allegations of murder were made against ex-Kriminalseloretar Bruns 

and ex-Kriminaloberasslstent Clemens, on the grounds, inter alia, 

that they shot and killed Norwegian prisoners, but the accused were 

found not guilty of these charges. The Court were satisfied that 

Bruns, in trying to stop a ptlsoner from escaping, had aimed at his 

legs but that, as the prisoner stooped at that moment, the shot Mt 

him In the head. The Court came to the conclusion that, as the 

prisoner shot by Bruns had not stopped when ordered to do so, the 

defendant had acted within his rights in shooting at him. Tho victim 

was an important official in the illegal intelligence service whoso 

capture was of great Importance to the German authorities, and tho 

only way to stop him from getting away was to shoot at him. The 

Court, therefore did not consider the.defendant guilty of his murder. 

Tho Court also established that a prisoner shot by Clemens had 

been trying to escape, and found that the defendant had not exceeded 

his rights In trying to prevent him from escaping by shooting at him.** 

The Judge Advocate serving in the tr i a l before a British Military 

Court of Karl Amberger for the shooting of prisoners of war even went 

so far as to advise the Court that: "If the accused, Karl Amborger, 

did see that his prisoners wero trying to escape or had reasonable  

grounds for thinking that they were attempting to escape then that 

would not be a breach of the rules and customs of war, and therefore 

you would not be able to say a war crime had been committed,"*** 

Such information as the abovo does not, of course, provide an 

exact example of the first aspect of the question. A true instance 

** 

To which, among other provisions, reference was made by the Prosecutor 

See Volume III of War Crimes Trial Law Reports (Now in the Press). 

The Ireien^'-alde Caso, pages 81-7 of Volume 1 of War Crimes Trial Law 

/would be 
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would be Q provision of international law which directly restricted 

the rights of prisoners of war or inhabitants of occupied territories 

as distinct from a provision permitting the detaining or occupying 

Power to restrict these rights. The enforcement of such rules. If 

they exist, could not, however, be illustrated by war crime trials, 

where the above-mentioned categories figure as victims and not as 

accused. Far from maintaining that prisoners of war were under a 

duty under international law not to attempt to escape, the Judge 

Advocate In the Preiorwalde Trial would appear to have assmed that 

they had a right to moke such an attempt. He claimed that i t was 

"the duty of an officer or a man i f he is captured to try to escape. 

The corollary to that is that the Power which holds him is entitled 

to prevent him from escaping, and in"doing so no great niceties are 

called for by the Power that has him In his control; by that I mean 

it Is quite right, i f i t is reasonable in the circumstances, for a 

guard to open fire on an escaping prisoner, though he should pay 

great heed merely to wound him, but i f he would be killed though that 

is very unfortunate i t does not make a war crime." 

(ii) The extent to which the rights of the individual have actually  

been protected by the law. It is this aspect with which any study 

of the problem based on an examination of trials of war criminals 

must be mainly concerned. 

Professor Dicey, in his classic The Law of the Constitution, 

made the following remarks regarding the peculiar character of the 

British Constitution: " the general principles of the 

constitution .(as for example the right to personal liberty, or the 

right of public meeting) are with us the result of Judicial decisions 

determining the rights of private persons in particular cases brought 

before the courts Ti^ere is- in the English constitution an 

absence of those declarations or definitions of rights so dear to 

foreign constitutionalists In many foreign countries the rights 

of individuals, e.g. to personal freedom, depend upon the 

constitution, whilst in England the law of the constitution is little 

else than a generalization of the rights which the courts secure to 

individuals."* 

Writing in the same vein. Dr. E. C . S. Wade and Mr. G. G. Phillips 

LL.M., have stated that: "It is then in the law of crimes and of torts,, 

* Ninth Edition, pages 195-200. 
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part of tho Common Law of the Land, the ordinary law and aot the 

fundamental Constitutional Law, that the Englishman finds prr^tection 

for his liberty against officials of the State as well as othors."* 

The luws of war are not without instances of the assortion of the 

rights of certain specific categories of persons, and of principles 

of an even more general nature, which are in some ways analogous to 

declarations of fundamental rights and general moral principles. 

One provision which has often been quoted by Prosecuting Counsel in 

war crimes trials,** Article k6 of Section III CMllitary Authority  

over the Territory of the Hostile State) of the Hague Convention 

No. IV of 1907 (Concerning the Laws and Customs of War on Land), 

reads as follows! 

"Article k6. Family honour and rights, Individual l i f e , and 

private property, as well as religious convictions and 

worship, must be respected. 

Private property may not be confiscated". 

Again, the preamble to the Hague Convention states that the 

signatories are "animated also by the desire to serve, oven In this 

extreme case,*** the interests of humanity and tha over-progressive 

needs of civilization", and the Introductory sentences to the 

Convention include the following passage: 

"Uhtll a more complete code of the laws or war •'an be 

drawn up, the High Contracting Parties deem it expedient to 

declare that, in cases not covered by the rules adeptod by 

them, the inhabitants and the belligerents remain under the 

protection end governance of the principles of ths liw of  

nations, derived from the usat̂ gs established among civilized 

peoples, from the laws of hvananity. and from the dictates cf  

the public conscience."**** 

Judge Skau, delivering a Judgment which was supported by the 

majority opinion of the Supremo Court of Norway in tho appeal of 

ICarl-Hans Bonwixn KLlngo, a German war criminal sentenced to death 

by the Eidsivating Logmonnsrett, stated that torture constituted a 

violation of those "laws of humanity" and "dictates of tho public 

conscience" which were mentioned in the text Just quota*. 

* Constitutional Law, Second Edition, page 354. 

** For instance, in tho Bolson and other concentration cagp trials. 

*** That is to say, on the event of an outbreak of war. 

**** Italics inserted. 

/Judge .-vau 



Page 116 

Judge. Skau added, however, that acts of torture also constituted a 

breach. Inter alia, of Articles k6 and 61 of the Geneva Convention, 

two specific provisions of International Law.* 

Most provisions made by the Laws and Customs of tfar, which 

protect certain human rights, are not, however, of such a general 

nature, as the analysis to.be attempted presently** will show. 

Many of those provisions require the performance or the avoidance 

of acts of a well-defined nature, and it is in this connection that 

the maxim ubl remedlum ibl lus, to which Dicey made specific 

reference,*** acquires significance for the purposes of the present 

study. The human rights protected and the extent of such, 

protection can only be found through an analytical study of the 

Judicial application of a number of legal provisions of a restricted 

scope. 

2. Difficulties Involved in the Study of Human Rights in Mar Crime Trials 

The examination of the extent to which trials of war criminals 

protect or vindicate human rights confronts the Investigator immediately 

with the question of the segregation and description of such rights are 

suitable for treatment. 

Certain municipal legal texts, for Instance the Civil Criminal Code 

of Norway,**** make some attempt to arrange their provisions according to 

the rights of the Individual which will be violated by breach thereof, 

Iho laws and usages of war, however, are not arranged on any such 

systematic basis. 

In any case i t is seldom i f ever the practice for the charge against 

an accused to allege any more specific legal contravention than a breach 

of the laws and usages of war. Thus,' a British Charge Sheet accuses the 

defendant of "committing a war crime" in that, at a certain place and 

time, he was responsible for some act or omission "in violation of the 

lavs and usages of war". -.The Canadian practice has been the same as the 

British. 

Itolted States Charge Sheets have not shown quite the same uniformity 

of drafting and may allege a "violation of the laws of var" or a 

"violation of International Lew". In the Jalult Atoll Trial,***** 

* See Volume III of War Crimes Trial Law Reports (Now in Press). 

** I.e. in Section C of this Chapter (Rights of the Victims of War  
Crimes). 

*** Loc c i t , page 199 

»*** Separate Chapters of this Code, deal for instance,, with offences 
against the liberty of the person and offences against l i f e , body 
and health. 

**** War Crime Trial Law Reports. Volume I, pages 71-8C. 
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held before a United States Military Commission in tho Pacific, tho charge 

was one of murder, and the specification, setting out tho alleged elements 

of the offence, ended with the wordsj " a l l in violation of tho 

dignity of tho United States of America, the International rules of 

warfare and the moral standards of civilized sodloty". An objection 

made by the accused on tho grounds thbt the inclusion in the charge of tho 

words "moral standards of civilized society" was improper and non-legal 

was over-ruled by the Commission. 

Charge Sheets produced before the Norwegian Courts trying war 

criminals allege that the accused committed war crimes which violated 

specified provisions of Norwegian Law. French Actes d'Accusation allege 

breaches of French law and tho Court must decide whether these were 

Justified by the laws and customs of war. 

Nor in most cases is i t possible to determine with certainty on what 

ground the Court trying a war criminal came to its decision. In 

Norwegian trials, the Court's findings and reasons are each delivered in 

public and recorded. A French Military Tribunal's view of the facts can 

be gathered from its Judgment and the provisions of French law found to 

be violated are also stated. Tho British, United States and Canadian 

practice, however, is for the court simply to announce its finding of 

guilty or not guilty and to award any punishment on which it may have 

decided.* The reasoning by which the Court arrives at Its verdict and 

sentence can never bo discovered, since its discussions are held in private 

Bitting and only tho final decisions announced. The arguments of Counsel 

are of interest in so far as they throw light on considerations which tho 

Court may have had in mind during their deliberations, but are not of 

course an infallible guide. In strict law, even the summing up of a 

Judge Advocate before a British Military Court, when such an officer is 

la appointed, is not a final indication even of the law on which the Court 

acted. Two relevant provisions sotting out some of tho powers and duties 

of tho Judge Advocate are made by Rule of Procedure 103, (e) and (f), which 

run as follows:** 

There are seme exceptions among the United States Trials, notably tho 
detailed Judgments by tlie United States Military Tribunals conducting 
the "Nurnberg Subsequent Proceeding Trials." (see page 135). 

The Royal Warrant under which trials of war criminals by British Military 
Courts are held provides, in Regulation 3, that, except in so far as 
therein otherwise provided, the Rules of Procedure applicable in a Field 
General Court Martial of the British Army shall be applied so far as 
applicable to tho Military Courts for the t r i a l of war criminals. Theso 
rules are contained in the British Army Act and the Rules of Procedure 
are made under the Act by an Order in Council, tho latter being a piece 
of delegated legislation enacted by the Executive in 1926 (S.R. & 0. 
989/1926). 

/"(e) At tho Conclusion 
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"(e) At the conclusion of the case he w i l l , unless both he and the court 

consider It unnecessary, sum up the evidence and advise the court upon 

the law relating to the case before the court proceed to deliberate 

iq)on their finding; 

"(f) Upon any point of law or procedure which arises upon the trial 

which he attends, the court should be guided by his opinion, and not 

disregard It, except for very weighty reasons. The court are responsible  

for the legality of their decisions, but they must consider tho grave 

consequences which mai' result from their disregard of the advice of the 

Judge Advocate on any legal point. Hhe Court, in following the opinion 

of the Judge Advocate on a legal point, may record that they have 

decided in consequence of that opinion."* 

From these clauses i t follows that, strictly speaking, a British 

Military Court is the final Judge of the law as well as of the facts of a 

case, and that a Judge Advocate's sunming up does not necessarily set out 

the law on which the Court acted, although in practice his words carry a 

very high authority. 

It is not possible, therefore, in most cases, to divine the view cf 

the Court regarding the precise human riants prctect.ed or vindicated by 

trials of war criminals. This would prot*:::y renain cne case even i f the 

reasons of the court were always recorde-i, since those coui-ts, following 

the traditions of civilized Justice and observing the maxim nulla poena sine  

le/re. naturally try alleged criminals for breach of specific legal 

provisions rather than for offences against more general principles.** 

To say this is of course not to maintain that the Judges have been 

concerned vith legalities to the exclusion of principles of Justice, for 

these latter have been embodied in the rules applied. In his summing up in 

the Rheine Airfield Trial (Heinz Stellpflug and five others) by a British 

Military Court at Osnabruck, 26-29 April 19^7, the Judge Advocate said: 

"The laws and usages of war have developed out of the following 

principles. The first is that the belligerent is Justified in 

applying any amount and any kind of force necessary for the purpose of 

var, and of covu-se that must always be so. By that I mean force 

* Italics inserted. 

** Examples of the worst possibilities involved in taking the latter course 
are provided by trials by the German Courts in which application was 
made of an act of 28 June 1935, authorizing punishment for acts which 
were analogous to acts already punishable by law; in determining whether 
offences f e l l within the scope of this provision the Courts vere directed 
to apply "sound popular feeling", (gesundes Volksempfinden) 
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necessary for the complete Euhmls.̂ ion of the enemy at the earliest 

possible moment with the least possible expenditure of men and money. 

The second principle is tho maintenance of humanity; that covers the 

exclusion of a l l kinds and degrees of violence not necessary for the 

purposes of var, and which therefore are not permitted under these 

customs and usages of war to the bel igerent. Thirdly, there is the 

aim tlmt chivalry shall s t i l l remain, chivalry which demands a certain 

amount of fairness in offence and in defence, and a mutual respect ̂  

between the opposing forces. That, Gentlemen, is vhat the observance 

of the laws and usages of war seeks to attain, a high standard. 

"It is upon those principles that it has been held that It is 

forbidden to k i l l or wound an enemy who, having laid down his arras or 

having no longer any means of defence, has surrendered and fallen into 

captivity, having ceased - and this is the important point here - to 

resist. In that event i t is the proper course, under these laws and 

usages of war, to take him as a prisoner of war and grant him the 

protection and custody to which he is entitled as a prisoner of war". 

All that is maintained in the present paper is that the Courts trying 

war criminals have not been called upon to view the cases before them for 

the analytical angle required of one whose task is to determine how far 

these t r i a l s protected or vindicated human rights. 

The literature dealing with questions concerning human rights is vast 

and cannot be said to provide any agreed catalogue of rights which can be 

accepted for the purpose of showing whether and how far they have been 

protected or vindicated in war crime trials. Lawyers, philosophers, 

sociologists and psychologists are not agreed among themsdlves as to what 

rights there are and in what sense they may be said to exist. These topics 

have been the subject of lively- discussion ever since the rise among the 

Ancient Greeks of the Stoic school of philosophy, which held that legislators 

should attempt to promote the freedom and equality of a l l men, to avoid 

diQcrlnination on account of race or sex and to discourage any oppression of 

men by other men.* 

Furthermore, it can be argued that some commonly recognized rights 

Include others within their scope; thus, Dr. Jennings writes: 

"The right to personal freedom is a liberty to so much personal 

freedom as is not taken away by law. It asserts the principle of 

legality, that everything is legal that is not illegal. It includes, 

therefore, the "rights" of free speech, of association, and of 

assembly. For they assert only that a man may not be deprived of his 

* Soe the authorities quoted In Jurisprudence, by Edgar Bodenheimer 
(New York, 191+0) page I09, footnote 1. 
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peroonal freedom for doing certain kinds of acts - expressing opinion, 

associating, and meeting together - unless in so doing he offends 

against the law. The "right of personal freedom" asserts that a man 

nay not be deprived of his freedom for doing aj^ act unless in so doing 

he offends against the law. The last is the genus of which the others 

are species."* 

A possible procedure open to the Investigator would be to l i s t the 

human rights commonly protected by the municipal laws of civilized states, 

and to find how far these same rights have been protected by the trials of 

war criminals. This approach would be made the easier by the fact that in 

many countries, as has already, been seen, the fundamental rights of the 

individiml have been set out in a basic written Constitution. In an. article 

on The Rights of Man and International Law,** by Dr. EdwEu-d Benes, the 

following paragraph appears which seems relevant in this connection: 

"In the course of the last war the American Institute of 

International Law, in a neeting held in January I916, passed a 

declaration of the rights and duties of nations, in the preamble to 

which there were expressly Invoked the municipal laws of civilized 

nations such as the right to l i f e , the rigiit to liberty, the right to 

the pursuit of happiness, the right to legal equality, the right to 

property and the right to the enjoyment of the aforesaid rights, and 

which demanded that these fundamental rights should be stated in terms 

of international law." 

Yet in so far as the method suggested would involve the examination of 

formal constitutional texts, and the extraction therefrom of certain 

ftindamental rights, i t would not be without its difficulties. There are for 

instance numerous provisions of international law which aim at securing the 

right to a fair t r i a l of persops under the temporary Jurisdiction of a 

belligerent. Article 30 of the Hague Convention provides that: "A spy 

taken in the act shall not be punished without previous t r i a l " ; and the 

right to fair t r i a l may be thoiight to be protected on behalf of the inhabitanti 

of occupied territory by Article 43: "The authority of the power of the 

State having passed de facto into the hands of the occupant, the latter shall 

do a l l in his power to restore, and ensure, as far as possible, public 

order and safety, respecting at the same time, unless absolutely prevented, 

the laws in force in the country". Again, Chapter 3 (Penal Sanctions) of the 

Geneva Prisoners of V/ar Convention of I929 makes detailed provision for 

ensuring that prisoners of war charged with offence.^ against the "laws, 

regulations, and orders in force in the armed forces of the detaining Power" 

Op cit pages 2k3-h. 

Czechoslovak Yearbook of International Law. London 19^2, page 3-
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shall be treated Lin a Judicious nianner (see later). Furthermore a considerable 

section of this paper* is to be devoted to the right of an alleged war 

criminal to a fair t r i a l . Tet i t is arguable that access to a fair t r i a l is 

not a right, but a means of safeguarding other rights. Thus the United States 

Constitution provides that no person shall "be deprived of l i f e , liberty, or 

property, without due process of law" (Fifth Amendment), " nor shall any 

State deprive any person of l i f e , liberty, or property, without due process 

of law;" (Fourteenth Amendment). The phrase "due process of law" includes 

within its scope the idea of fair t r i a l , but i t is debatable, on the face 

of the text, whether "due process of law" is regarded as constituting a 

right in itself or whether i t is regarded as a means of protecting " l i f e , 

liberty, or property." 

The United Kingdom IJrnft of an International B i l l of Human Eights,** 

prepared for the consideration of the Drafting Committee of the Commission 

on Hunan Eights of the Itaited Nations, though not a legal text, provides an 

interesting parallel. The preamble to the suggested B i l l includes the words: 

"Whereas the Just claims of the State, which a l l men are under a duty to 

accept, must not prejudice the respect of man's right to freedom and equality  

hafore the law*** and the safegtiard of human rights, which are primary and 

abiding conditions of a l l Just government". Article 12 of the proposed B i l l 

provides that: "No person shall be held giiilty of any offence on account of 

acts or omissions which did not constitute such an offence at the time when 

they were committed." Yet the clearest and most direct reference to the 

right of fair t r i a l appears as part of a draft resolution which, according to 

tha proposal of the Iftilted Kingdom, might be passed by the General Assembly 

when adopting an International B i l l of Rights. This text suggests that 

fair trial is classified as a means of safeguarding rights rather than as a 

right Itself; "The General Assembly expresses the opinion that human rights 

and fundamental freedoms can only be completely assured by the application 

of tho rul© of law and by the mclntemmco in overy loud of a Judicary^ fully 

ind^ncnd^nt cmd saf6gucix'd6d aj^ainst a l l pressure and that the provisions of 

CLU International B i l l of Ri{|̂ hts ctinnot he fulfilled unless the sanctity of 

the home and the privacy of correspondence ar© ^ener^illy respected and unless 

ftt all tri&ls the ri^^hts of the defence ire scrupulously respected including 

"the principle that tri&ls shall he held in public and that cvei'y man is 

ixrosuztiod innocent until he i'^ proved guilty" 

vniether a "right" is recognized as such or is regarded as a meaner of 

» Section E (The Eights of the Accused at the Time of the Trial). 

. ** London. H.M. Stationery Office, 1 9 4 ? . 

*** Italics Inserted. 
/safeguarding 
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safeguarding other rights Is of no significance as long as It Is maintained Ic 

practice, but i t must be clear from the foregoing pages that anj'one making 

an investigation of war crime trials from the point of view of the 

protection or vindication of human rights, while deriving valuable guidance 

from provisions of municipal law, must be left to some extent free to 

segregate and define for himself the relevant rights in the manner which he 

finds most convenient for the purpose of arranging and analysing the material 

with which he is confronted. 

3. V7ar Crimes not P.esulting in Violations of Human Rights 

V/hile i t is true that the vast majority of war crimes with which the 

courts have been called upon to deal have constituted violations of human 

rights, this has not invariably been so. Thus, in the Scuttled U-Boats Case* 

held before a British Military Court 6t Bambiirg, on 12 and I3 February 19k6, & 

former German naval officer was condemned as a war criminal and sentenced 

to imprisonment for a term of years for sinking two German submarines in 

violation of the terms of the Instrument of Surrender of k May 1945. It could 

hardly be claimed that his acts infringed the rights of any individual person. 

Similarly, Kapitanleutnant Ehrenrich Stever of the Genaan navy was held 

guilty of having committed a war crime by a British Military Court at Hamburg 

on 17 July 1946, because he scuttled the U-Boat, of which he was commander, 

after the German Command had surrendered a l l naval ships to the Allied 

Btorces. 

A different type of war crime which certainly does not involve the human 

rights of the living Is that for which two Japanese, Jutaro Klkuchi 

and Hasaak Mabuchi, were sentenced respectively to imprisonment for 

twenty-five years and death by hanging, by a United States Military 

Commission at Yokohama on 5 April 1946. They were held guilty of ^/ilfully 

and unlawfully committing "wanton and inhuman atrocities against the dead 

body of a civilian American Prisoner of War in violation of the laws aUd 

Customs of War". The sentences were confirmed by superior military authority. 

An Australian Military Court sitting at Wsuak on 30 Hovember 191̂ 5, found 

Takehiko Tazaki guilty of mutilating the dead and of cannibalism euad 

sentenced him to be hanged; the evidence showed that he had cut the body of 

a dead Australian soldier and eaten the flesh. The sentence however was 

mitigated to one of five years' imprisonment with hard labour by sv^ierior 

military authority 

4. The Divisions of Chapter III 

Perhaps a word should be said here in explanation of the division into 

* See War Crime ^ i a l Law Reports, published for the United Nations War Crime. 
Coirmission by H.M. Stationery "5ffice. Volume I, pages 55-70. 
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vhich Chapter III falls.* 

Utader the heading B. Legal Basis and Jurisdiction of War Crime Courts  

other than the International Military Tribunals, there appears, f i r s t , a 

brief outline of the legal basis under International Law and under various 

Municipal Law systems of war crime courts other than the International 

Military Tribimals. The treatment of the legal basis under International 

Law is not developed to any extent but appears in summary form, since It is 

not of major interest to readers of the present Report. It has been 

thought convenient that the various Municipal Law enactments under which 

the Courts have been set and which regulate their procedure (and in some 

cases the treatment of such matters as the plea of superior orders) should 

be next mentioned at this early point in the Chapter, together with a 

brief indication of the types of Court involved. 

Finally an attempt is made to analyse some of the Jurisdictional 

provisions contained in these enactments. Since nearly a score of different 

legal systems are Involved, however, and since in many instances the 

provisions referred to are relatively complex, i t has not been possible. In 

the time available, to subject al l of those provisions to a ful l analysis, 

Ihose Jurisdictional provisions which i t has been possible to collect but 

not to analyse are contained in an Appendix to Chapter I I I . The contents 

of this appendix are set out at the end of the section on the legal basis 

and Jurisdiction of war crime courts. 

Uiidor the heading C. Violations of the Rir^ts of the Victims of War  

Criiaes appears the material which i t has been possible to collect 

concerning tho extent to which violations of human rights have been 

punished in war crime trials. This material is divided primarily according 

to the type of victim, and the information so classified is then sub-divided 

as far as possible according to the rights violated. The Section ends with 

a note concerning tho question of tho nat?-o-.iallty of persons accused of 

having committed war crimes. 

The Section headed D. Spheres in which the PlRhts of the Accused and  

the Rlnhts of the Victims may ba said to have Conflicted at the Time of tho  

Offence is divided into a number of parts, in each of which an attempt is 

ttade to show how municipal enactments and Judicial practice have struck tho 

"oelance between conflicting claims to the Court's consideration. As might 

be expected, most of these parts deal with the various defences raised in 

var crime trials (the plea of superior orders receiving particular 

attention), but there are also a number of pages dealing with questions of 

* See also the statement of Contents at the beginning of this Volume. 
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complicity, that Is to say the problem of hov closely connected vith the 

war crime a person must,be before he can be held liable himself as a var 

criminal. The responsibility of a commander for offences committed by his 

troops vhlch he did not order receives especially detailed attention. 

Section E. The m^xhts of the Accused at the Time of the Trial sets out 

material relating to the rights of an alleged vor criminal which guarantee 

him a fair t r i o l , as derived from an analysis of the laws and rules of the 

different countries relating to the t r i a l of war criminals and from a study 

of their application in practice. 

Only certain selected and especially Important rights are dealt with, 

and the section also contains, towards its end, an examination of certain 

rules, dealing for Instance with the types of evidence admitted in war 

crime trials, which aim at ensuring that the Courts shall not be so bound 

by technical rules that the guilty shall benefit from the exceptional -

circumstances under which trials are held and so slip through the net of 

Justice. It is clear of course that the latter provisions indirectly 

vindicate the rights of the victims of war crimes. 

" It should be added that this section on the rights of the accused 

includes not only (as does the remainder of Chapter III) material gained 

from an examination of the transcripts of trials conducted by courts other 

than the International Military Tribunals at Numberg and Tokyo and of the 

enactments governing their proceedings, but also relevant information 

derived from a study of the Charters of the. International Military Tribunals. 

Finally, in F. Conclusions, such general principles as emerge from 

the material contained in Chapter III as a whole are set out, and various 

conclusions are drawn from the study of that material. 

/B. im LEGAL 
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B. TEE EEQAL BASIS AND JURISDICTION OF THE 

COURTS TRYINO WAE CRIMES OTHER THAN THE INTERNATIONAL MILITAEY TRIBUNALS 

I. LEGAL BASIS UNDER INTERNATIONAL LAW 

1. Insofar as a Court tries enemy nationals for war crimes committed 

against nationals of the country vhose authorities have established the 

Court, the Jurisdiction of the Court is based on the undoubted right under 

international law of a belligerent to punish, on capture of the offenders, 

violations of the laws and losages of war committed by enemy nationals against 

the nationals of that belligerent. 

2. Insofar as such a Court tries enemy nationals for war crimes committed 

against Allied nationals (or persons treated as such) other than nationals 

of the country whose authorities have established the Court, Jurisdiction 

may be based on either 

(a) the general doctrine called Universality of Jurisdiction 

over War Crimes, under which every Independent State has in 

International Law Jurisdiction to punish pirates and war 

criminals in its custody regardless of the nationality of the 

victims or the place where the offence was commlttedj or 

(b) the doctrine that a State has a direct interest in 

punishing the perpetrators of crimes i f the victim was a 

national of an ally engaged In a common struggle against a 

common enemy. 

The doctrine called Universality of Jurisdiction, which has received 

the support of the United Nations War Crimes Commission and is generally 

accepted as sound, received exhaustive treatment by Wlllard B. Cowles la an 

article entitled Universality of Jurisdiction over War Crimes (California 

Law Review, Vol. 33 (194-5), page 177), in which the learned author states: 

when i t is a matter of doing Justice in places where ordinary law 

enforcement is difficult or suspended, the military tribunals of the 

United States have acted on the principle that crime should be punished 

because i t is crime. They have no concern with ideas of territorial 

Jurisdiction....No evidence has been found that any of the decisions Just 

discussed were the svibject of protest by the governments of the accused 

persons. Certain i t Is that In none of these United States cases is there 

any evidence of a consciousness on the part of the courts of any duty not to 

assume Jurisdiction." The author then argued that "while the state whose 

nationals were directly affected has a primary Interest, a l l civilized 

states have a very real interest in the punishment of war crimes", and that 

an offence against the laws of war as a violation of the law of nations, 

is a matter of general interest and concern". He concluded that "evciy 

/independent 
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Independent state has Jurisdiction to punish war criminals in its custody 

repardless of the nationality of the victim, the time i t entered the war, or 

the place \Aere the offence was conanitted". 

3 . Insofar as a Court tries enemy: nationals -for offences which do not 

constitute war crimes stricto sensu (i.e. offences committed against other 

enemy nationals or neutrals other' than those treated as Allied nationals) 

Jurisdiction may be based on the undoubted right under international law of 

a belligerent, on the total breakdown of the enemy owing to debellatio, to 

talce over the entire powers of the latter, including the power to make laws 

and to conduct tr i a l s . Thus, by the Declaration regarding the defeat of 

Germany and the assumption of st^reme authority with respect to Germany, made 

in Berlin on 5 June 1945, the four Allied Powers occupying Ocrmanj-

assumed supreme authority.* The question whether or not the laws enacted 

and enforced by the Allied Powers as a result of this act technically 

respect the principle of nullum crimen sine lege, nulla poena sine lege 

does not effect the complete legality under international law of their 

actions.** 

k. Some few of the enactments which are set out later in the present 

chapter*** provide for the t r i a l of traitors as well as the t r i a l of war 

criminals. Insofar as the Courts set up under such legislation try persons 

accused of treasonable offences they are, of course, exercising the 

Jurisdiction which any state has over its own subjects. 

II. LEGAL BASIS IM3EE MUNICIPAL LAW 

Tjhe legal basis under Municipal. Law of the various Courts, Commissions 

and Tribunals set up to try alleged war criminals necessarily varies somewhat 

from country to country, b-at. i t is not possible at the present stage to 

Indulge in any extensive comparative study of the sources under Municipal 

Law of war crimes Jurisdiction. It may, nevertheless, be of value to 

indicate the relevant enactments and the type of courts to which,- in each 

country, war crime trials have been referred. 

It is generally agreed that an alleged war criminal-is entitled to 

t r i a l by military court, but this does not prevent his captors from trying 

him by a c i v i l court should they choose to do so. For this point of view, 

the municipal enactments concerning the t r i a l of war criminals f a l l into 

* See, in this connection. Professor Hans Kelsen, The Legal Status of  
Germany in American Journal of International Law, Vol. 39; page 510. 

Before the breakdown of the enemy, the belligerent commander has the 
right, subject to Hapae Convention No. IV of I907, to legislate for the 
territories under his occupation and so to provide for the punishment, 
inter alia, of offences by one enemy national against another. 

*** See pp. 288-298. 
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threo categories, according to whether they (l) create new courts; or (11) 

refer cases of alleged war crimes to a military court for which legal 

provision has already been made; or (111) refer such cases to already 

existing c i v i l courts. 

Tho relevant Uhlted Kingdom and United States municipal provisions f a l l 

into the first class. The French Ordinance of 28 August I9kk, is an 

Qxamplo of the second, while the Norwegian enactments illustrate tho third. 

Tho .lurlsdlction of the British Military Courts for the t r i a l of war 

criminals Is based cn the Boyal Warrant dated Ik June 19 5̂, Army Order 

81A5 as amended. The Boyal Warrant states that His Majesty "deems i t 

expedient to make provision for the tri a l and punishment of violations of the 

lews and usages of war" ccmmltted during any war "in which he has been or 

may be engaged at ary timo after the 2nd Soptsmbor 1939•" It is His 

l&Jesty's "will and pleasure" that "the custody, t r i a l and punishment of 

persons charged with such violations of tho laws and usages of var" shall 

be governed by tho Pogulations attached to tho Warrant. The Boyal Warrant is 

based on tho Royal Prerogative, which, in English law, is "nothing else than 

tho residue of arbitrary authority which at any given time is legally left 

in tho hands of tho Crown" (Dlcoy's definition).* 

The United States Military CocalsBlons are an old Institution which 

existed prior to the Constitution cf the United States of America. They havo 

been described as the American Common Law War Courts. Thoy were not created 

by statute, but are recognized by statute law. Whereas the British Royal 

Warrant of ih June 1945, has made regulations for the t r i a l of war criminals 

for a l l British Military Courts in a l l theatres of operations and in a l l 

* Seo also pp. 284-5 of this Report and pp. 105-10 of War Crime Trial Law 
Reports published for the United Nations War Crimes Ccmmission by HIP 
Majesty's Stationery Office, London, Vol. I . The constitutionality and 
legality of tho Royal I7arrant and of its individual provisions have so 
far not been challenged in any British Su^iorior Court as have its 
tonrican counterparts, the orders cf the American executivo authorities 
appointing Military Cotmiscicns for the tri a l of var criminals under tho 
law of the United States. The latter havo been reviewed by the Supreme 
Court of the United States in the so-called Saboteur Case, ex parte Quirln  
end others (1042) and in the cases re Yamnshltg (1946) and iF7i"5555i: 
(1946). Regulation 6 of the Royal Warrant states orplicltly that the 
accused is net entitled to object to the President or any member of tho 
Court or tho Judge Advocate, or to offer any special plea to tho 
Jurisdiction of the Court. 
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torritories under the Jurisdiction of the United Kingdom Government and anned 

forces, the Uhited States authorities, on the other hand, have made different 

provisions for different territories, namely for the Mediterranean, European, 

Pacific and China Theatres of Operations 'pp. 2 0 3 - 6 ) . * 

Provisions similar to those contained in the Royal Warrant have in the 

Commonvealth of Australia been made by an Act of Parliament (War Crimes Act, 

1945, No. 4G/1945), and in the Pominion of Canada by an Order in Council, 

made under the authority of the War Measures Act of Canada, and entitled Hie 

\hx Crimes Regulations (Canada) (P.C. 583I of 30 August 19^5; Vol. I l l , No. iO, 

Canadian War Orders and Regulations). The latter were re-enacted in an Act 

of 31 August 1946. The Canadian and Australian war crime Courts are, like 

the British, Military Courts.** 

The comsetcnco of French Military Tribunals to try war criminals, apart 

from those sitting in the French Lone of Germany, Is based on ttie Ordinance 

of 28 August 1944*** concerning the suppression of war crimes, which, by 

virtue of Article 6 thereof, is applicable not only to Metropolitan France 

but also to Algeria and the Colonies. 

The first paragraph of Article 1 of the Ordinance provides that persons 

guilty of offences under the Ordinance shall be tried by French military 

tribunals in accordance with the French laws in force. Trials hold by virtue 

of tho Ordinance have taken place before Permanent Military Tribunals and 

Military Appeal Tribunals, for which legal provision already existed before 

its enactment for the t r i a l of offences by French military personnel. 

Article 124 of the Code de Justice Mllitalre states that: "In time of war 

there shall be at least one Permanent Military Tribunal in each military 

region; the seat of this Military Tribunal shall, in principle, be the chief 

town of the Military region "**** 

The necessary starting point for a study of Norwegian law relating to the  

t r i a l of var criminals is the law of 13 December 1946 (No. l 4 ) on the 

* For further details regarding the Legal Basis of the United States 
Military Commission see Vfer Crime Trial Law Renorts, Vol. I, up. 73, 
75, 76-79 and 111-113. 

** See also pp. 284-6. 

»** For which see p. 137. 

**** It is Intended to Include in War Crime Trial Law Reports, Vol. I l l , 
an Annex dealing i/ith French Law Concerning Trials of War Criminals 
by Military Tribunals and by Military Courts in the French ;:one of 
Germany. 
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PuniGhmont of Foreign War Criminals, the text of which differs only in one 

minor rospect relating to punishment from that of a Provisional Eocroo of 

tho sEuno subject dated k May 19^5. In promulgating the Provisional Decree, 

the Non/egian Government in London acted in accordance with the resolution 

adopted by the Storting at Elverum on 9 April 19^0,* and with g 17 of tho 
Non/eglnn Constitution, which provides that: "Tho King may make or repeal 

regulations concerning commerce, customs, trade and industry and police; 

they must not, however, bo at variance with the Constitution or the laws 

passed by the Storting They shall operate provisionally until tho next. 

Storting." The Law was passed by the Storting on 12 December 1946, and waa 

sanctioned by tho King on 13 December 1946. Paragraph 1 of tho Law reads 

as follows: 

"Acts which, by reason of their character, come within the 

scope of Horwogian criminal legislation are punished according 

to Norwegian law, i f thoy wore committed in violation of the laws 

and customs of var by enemy citizens or other aliens who were In 

enemy service or under enemy orders, and i f the said acts were 

committed in Norway or wore directed against Norwegian citizens or 

Norwegian Interests." 

One result of the words "are punished according to Norwegian law" Is 

that m Norway no special Courts, military or otherviso, have been set up to 

try cases of alleged war crimes. Such proceedings are brought before the 

ordinary Courts of the land.** 

Tho conducting of 'Jar Crime trials before the Danish Civil Courts*** 

is provided for in tho Dunlch Act of Parliament of 12 July 1946, on the 

Punlshjnent of War Criminals, while the Belgian Law of 20 June 1947, relates 

to the compotenoo of Belgian Military Tribunals in tho matter of war 

crimes****. Other relevant Belgian enactments are the Decree of 

5 August 1943, and the Act of Parliament of 30 April I947. 
A law governing the Trial of W.r Criminals was enacted by the Chinese  

Authorities on 24 Octoboi- 1946; Article XIV of this law provides that: 

* This resolution gave the Norwegian Govomment fu l l power to take 
any steps and to make any decisions which they might find necessary 
under war-time conditions. 

*» Soo pp. 137-8. 

*** Seo p. 139. 

»*** See p. 288. 
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"Article XIV. War crime cases shall be within the Jurisdiction 

of the Military Tribunals for the T.-lal of War Criminals, attached 

to various Military Organizations by order of the Ministry of 

Defence."* 

For a study of the Jurisdiction of the Netherlands Coia-ts trying  

alleged war criminals, the relevant enactments are the Extraordinary Penal 

Law Decree of 22 December 19^3 (Statute Book D. 61) and the Decrees of 

22 December 19^3, (Statute Book D. 62) and of 12 June 1945, (Statute Book 

F. 91) by which five special courts and a special Cour de C_ssetlon were 

sot up having Jwisdlctlon over the crimes to which the Extraordinary Penal 

Law Decree is applicable. These courts are composed of military and 

civilian judges.** 

The Law of 2 August 1947, of the Grand Duchy of Luxembourg provides 

for the t r i a l of alleged war criminals in Luxembourg by a specially 

established War Crimes Court, which, according to Article 20 of the Law, 

is to have a mixed c i v i l and military composition.*** 

The Jurisdiction of Polish Courts trying war criminals and traitors 

is based on various decrees, of which the consolidated texts were 

promulgated by the Polish Minister of Justice on 3I October and 

11 December 1946 (see official Gazette of the Bepublic of Poland 

17 November 1946, No. 59, Item 327 and 15 December 1946, No. 69 Item 377). 

Polish trials of war criminals and traitors are held before c i v i l courts. 

Including a specially established Supreme National Tribunal.**** 

A Yugoslav Law of 25 August 1945 governs the t r i a l of war criminals  

and traitors by Yuf;oslav Courts. Such offences are tried by either civil 

or military courts, according to the provisions of paragraphs 1 and 2 of 

Article, l 4 of the law: 

"(1) Criminal acts under this law are tried in the first instance by 

the People's County Courts, or in the case of military persons, by 

military courts. 

"(2) In particularly important cases, criminal cases under Article 2 

of this Law are to be tried by the Supreme Courts of the federative 

units, or if. the act is of general state significance by the Military 

Bench of the Supreme Federal Court, or otherwise, by the Supreme 

Federal Court."***** 

* See page 286. 

** See pago Ihk. 

*** See page 139. 

**** See page 294. 

***** See page 295. 
/Provisions 
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Provisions for the trial of war criminals and traitors in  

Czechoslovakia was made by Decree No. l 6 of I9 June 19^5, of the I>resident 

of the Czechoslovak Republic, Law No. 22 of 2h January 1946, of the 

Provisional National Assembly of the Republic, Law No. 2U5 of 

18 December 1946, of the Constituent National Assembly of the Republic, and 

Decrees Nos. 33/194? and 57/1946 of the Slovak National Council. Such trials 

vere to be held before specially appointed People's Courts.* 

Trials of allcRed war criminals in Greece are held in accordance with 

the Constitutional Act 73/1945 (Government Gazette page 25O), before 

either the Special Court Martial in Athens of mixed military and civilian 

composition or Courts Martial of entirely military composition. 

Apart from the British and Iftilted States Military Courts and 

Conanissions which have been established for the tri a l of alleged war 

criminals in Germany (for instance at Wuppertal and Hamburg in the British 

Zone and at Dachau in the United States Zone) several systems of Military  

Government Courts have also been set up, in the various zones, with power 

to try war crimes and other offences. 

Proclamation No. 1 of General Elsenhower, acting as Supremo Commander  

of the .Uliod Expeditionary Force, provided in Section II: 

"Sî r<Jme legislative. Judicial and executive authority and 

povers within the occupied territory are vested in me as Supreme 

Commander of the m i o d Forces and as Military Governor, and the 

Military Government is established to exercise these powers under my 

direction. All persons in the occupied territory will obey immediately 

and without question a l l the enactments and orders of the Military 

Government. Military Government Courts will be established for the 

pimishmont of offenders. Resistance to the Allied Forces will be 

ruthlessly stamped out. Other serious offences will bo dealt with 

severely."** 

In his Ordinance No. 2, General Eisenl^ower, again acting as Supreme 

Coian&ndor, established Military Government Courts for the parts of Germany 

occupied by the western .'llieo. He also Issued Rules of Procedure of 

miit?.ry Government Courts, and, further, Ordinance No. 1 (Crimes and 

Offences).*** 

In the Declaration regarding the defeat of Germany and the assumption 

of supremo authority with respect to Germany, made in B-rlln On 

* See page 291. 

** Italics Inserted 

*** The date of Promulgation of Ordinances Nos. 1 and 2 was 
18 September 1944. See also page 298. 

/5 June 1945, 
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5 June 19^5,* however, the four Allied Towers occupylnp; Germany assumed  

siipreme authority over Germany. By the establishment of the Allied Control 

Council the same Allies set up a body which was to have supreme authority 

over "matters affecting Germany as a whole". 

The Declaration states, inter alia, that: 

"The Eepresentatlve of the Supreme Commands of the Uhited Kingdon, 

the Uhited States of America, the Union of Soviet Socialist Bepublics 

• and the French Bepublic, hereinafter called the "Allied Representatives", 

acting by authority of their respective Governments and in the interests 

of the United Nations, accordingly mahe the following Declaration: 

"The Governments of the United Kingdom, the United States of 

America and the Union of Soviet Socialist Republics, and the 

Provisional Goverrjnent of the French Republic, hereby assume 

supreme authority with respect to Germany, including a l l the 

powers possessed by the German Government, the High Command and 

any state, municipal, or local government or authority. The 

assumption for the pxorposes stated above, of the said authority 

and powers does not effect the annexation of Germany." 

Articles I and II of the Proclamation No. 1 establishing the Allied 

Control Council rim as follows: 

"I. As announced on 5th June, 19^5, supreme authority with 

respect to Germany has been assumed by the Governments of the 

Itoited States of America, the Union of Soviet Socialist Republics, 

the United Kingdom, and the Provisional Government of the French 

Republic. 

II. In virtue of the supreme authority and powers thus assumed 

by the four Governments, the Control Council has been established 

and sv^reme authority in matters affecting Germany as a whole has heer 

conferred the Control Council." 

Section III of Proclamation No. 1 of the Control Council provides as 

as follows: 

"Any military laws, proclamations, orders, ordinances, notices, 

regulations and directives issued by or under the authority of the 

respective Commanders-in-Chief for their respective Zones of 

Occupation are continued in force in their respective Zones of 

Occupation." 

Shortly after the Declaration of Berlin, the British, United States, 

French and Russian Zones were brought into being and the Jurisdiction of 

* British Command Paper (19^5) 6648. 
/General Eisenhower 
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General Elsenhower as'Supreme Conmander <yvor the western occupied 

territories came to an end. 

\lhGn, after the Berlin Declaration of 5 June 19^5, General Eisenhower, 

in his capacity of Commander-in-Chief of the American Forces in Europe, took 

over the administration of the American occupation zone, he made a 

proclamation stating inter alia, that, a l l orders hy the Military C}o\-errmont, 

including proclamations, laws, regulations and notices given by the 

Supreme Commander or on his instructions, remained in force in the American 

occupation zone unless repealed or altered by the Commander-in-Chisf 

himself. The Military Government Ordinance No. 2 and the Rules of 

Procedure in Military Government Courts are, therefore, the basis of 

Military Government Courts established in the American zone of occupation. 

Similarly, Ordinance No. k (Confirmation of Legislation) of the 

British zone, runs as follows: 

"vjhereas on l 4 t h July, 19^5, the Commander-in-Chief of the 

British Zone of Control assumed all authority and power theretofore 

possessed and exercised by the Supreme Commander Allied 

Expeditionary Force within the British Zone, NOW IT IS HEREBT ORDERED 

as follows: 

Article I 

1. All Military^Government Proclamations, Ordir^nces, Laws, Notices, 

Regulations and other enactments and orders and a l l amendments 

and modifications thereof Issued by or under the authority of 

the Supreme Commander Allied Expeditionary Force and effective 

within the British Zone of Control on l 4 t h July, 1945, are hereby 

confirmed and (subject to the provisions of Article II hereof) 

will continue In force throughout the British Zone until repealed 

or amended by or under the authority of the Commander-in-Chief of 

the British Zone of Control. 

Article II 

2. All the enactments mentionod in Article I hereof shall where the 

context BO requires or admits be read and construed as i f 
throughout the•expression "Commander-in-Chief of the British Zone 

of Control"' were substituted for the expression "Supreme 

Ccr-jrar-der Allied Expeditionary Force". 

Article III 

3. The British Zone of Control is that portion of Germany which is 

occupied by the forces serving under the comnond of the 

CoEmander-in-Chief of the British Armed Forces of Occi^atlon in 

German;̂ '. It does not include the British Sector of Berlin." 

/Military 
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Military Oovermeht-Courts contlimed> therefore, to operate in the 

British Zone as under Ordinance No. 2 (with amendments) until 1 January I947, 

when under Ordinance No. 68 they vere replaced by a system of Control 

Commission Courts*. 

A French High Comnand in Gemaay vas created on 15 June-19^5, and 

Ordinance No. 1 of 28 July I945, of the French Commander-in-Chief, which 

vas thus enacted after the Berlin Declaration and. after the emergence of the 

four Allied Zones, maintained in force the two Ordinances of the Supreme 

Allied Commander referred to above. This brief account of the legal history 

of the French Military Government Tribunals is repeated in the Preamble to 

Ordinances Nos. 20 and 36 of the French Commander-in-Chief, which make 

provisions regarding the Jurisdiction of French Military Government 

Courts.** 

On 20 December 19^5, Law No. 10 (Punishment of Persons Guilty of War  

Crimes, Crimes against Peace and against Humanity) of the Allied Control 

Council came into force; its purpose, accordir.g to its preamble was "to 

give effect to the terms of the Moscow Declaration of 30 October 1943, and 

the London Agreement of 8 August 1945, and the Charter Issued pursuant 

thereto and in order to establish a uniform legal basis In Germany for 

the prosecution of war criminals and other similar offenders, other than 

those dealt with by the International Military Tribunal." 

Law No. 10 reaffirms the right of the Commander-in-Chief of each Zone 

to establish vlthln his zone tribunals for the punishment, inter alia, of 

war crimes. Article III thereof provides that: 

"1. Each occupying authority, vlthln its Zone of occupation, 

(a) shall have the right to cause persons vithin such zone 

suspected of having committed a crime, including those charged 

with crime by one of the Uhited Nations, to be arrested 

(b) shall have the right to cause a l l persons so arrested and 

charged, and not delivered to another authority as herein 

provided, or released, to be brought to t r i a l before appropriate 

tribunal 

2. The Tribunal by vhich persons charged vith offences hereunder 

shall be tried and the rules and procedure thereof shall be determined 

or desigTifited by each Zone Commander for his respective Zone. Nothing 

herein i s Intended to, or shall impair or limit the Jurisdiction or 
power of any court or tribunal now or hereafter established in any 

» See pages 135 and 298-9¬

** See page 299-300. 

/zone 
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zone by the Commander thereof, or of the International miitary 

Tribtaml established by the London Agreement of 8 August. 19*1.5..." 

The effect of Law No. 10 within the Zones of Germany must now be 

traced. By Article 1 of Ordinance No. 36 of 25 February 19^6, the French 

Zone Commander has simply bestowed upon the existing Military Government 

Courts in the French Zone Jurisdiction over the offences set out In 

Article II of Law. No. 10.* 

Ordinance No. 7 of the Military Government of the United States Zone 

of Germany, which became effective on I8 October 1946, provided, in the 

words of its Article I, for "the establishment of Military Tribunals which 

ahall have power to try and punish persons charged with offences recognized 

ao crimes in Article II of Control Council Law No. 10, including 

conspiracies to commit any such crimes." Article II (a) of the Ordinance, 

as will be seen presently, referred to Law No. 10 as one of the legal 

sources from which the power to promulgate the Ordinance arose.** It Is 

in pursuance of this Ordinance that the Military Tribimals were set up to 

conduct the trials commonly referred to as the "Nuremberg Subsequent 

Proceedings".*** According to the Opening Speech of the Prosecution in one 

of these trial s , tliat of Josef Alstotter and fifteen others, Ordinance No. 7 

vas enacted "for the purpose of implementing Law No. 10 of the Allied 

Control Covaicll for Germany, and to carry out the purposes therein stated". 

Ordinance No. 68 of the British Zone of 1 January 1947, set up a new 

system of Control Commissicn Courts; Law Ho. 10 la not directly referred to 

In this Ordinance, but paragraph 3 of the latter includes within the 

crlninal offences which Control Commission Courts shall have Jurisdiction 

to try: "All offences under any proclamation, law. Ordinance, Notice or 

Order Issued by or under the authority of the Allied Control Council for 

Germany in force in the British Zone."**** 

* See page 300. 

** Se9 page 301. 

*** These Trials are the following: Case Ko. 1 Trial of Kori Brandt and 
twenty-two others. Case No. 2, Trial of Erhard Kllch, Case No. 3, 
Trial of Josef Altstotter and fifteen ot/iers, Case No. 4, Trial of 
Oswald Pohl and seventeen others. Case Uo. 5 , Ttial of 
Friedrich Flick and five others. Case No. 6, Trial of Carl Krauch and 
twenty-two others. Case No. 7, T.-lel of Ullheln List and eleven 
others, Case No. 8, Trial of Ultich Grelfelt ond thirteen others. 
Case No. 9, Trial of Otto Ohlandcrf and twenty-three ethers. 
Case No. 10, Trial of Alfried Kruop von Eoiuerund Halbach and eleven 
others. Case No. 11, Trial of Ernst von Woizsacker and eighteen 
others. • 

*»** Soo page 299. 
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III. TEE JURISDICTION OF WAR CRIME COURTS 

1. Genoral Reinarks 

Had time allowed, thoae provisions of the enactments mentioned above 

which define the Jurisdiction of war crime courts could have been made the 

subject of considerable comparative analysis and classification. Such 

provisions are of first-rate importance to the study of the protection of 

human rights since they determine which types of offenders can legally be 

tried before the courts governed by them. The provisions referred to are 

contained, however, in more than twenty different legal enactments and 

some are quite complex in character. It has not been possible therefore 

to subject them to the analysis which they deserve, yet they a l l call for. 

some kind of treatment. IThile i t has only been possible under the 

circumstances to make a limited number of remarks of a more general nature 

regarding them, i t has nevertheless been thought of use to make a 

collection of such Jurisdictional provisions as a basis for discussion and 

thought. Some of these provisions are therefore quoted in the following 

pages, where an attempt is made to demonstrate tnd discuss the prevailing 

Continental legal approach to war crime trials. The remainder are set out 

in an Appendix to this chapter, the contents of which are shortly set out 

belov.» 

2, - The French. Norvegian. Danish, Netherlands** and Luxembourg Previsions: 

The Continental Le^al Ap̂ .roach to War Crime Trials 

It is poiftlblo to diooem n difference between tho /laglo-Saxon and 

the prevailing Continental legal approach to the punishment of war 

criminals, and the iVench, Norvegian, Danish, Netherlands and Luxembourg 

provisions may be used to demonstrate the latter. 

Tho first paragraph of Article I of tho French Ordinance of 

28 August 19kkj for instance, reads as follovs: "Enemy nationals or agents 

of other than French nationality vho are serving enemy administration or 

interests and vho are gviilty of crimes or delicts committed since the 

beginning of hostilities, either in Prance or in territories under the 

authority of France, or against a French national or a person under- French 

protection, or a person serving or having served in the French armed forces, 

or a stateless person resident in French territory before 1? June 19^0, or 

a refugee residing In French territory, or against the property or any 

natural persons enumerated above, and against any IVench corporate bodies, 

shall be tried by French Military Tribunals in accordance vith the French  

lavs in force, and according to the provisions set out in the present 

« See, pago Ikh, 

** See page Ikk. 
/Ordinance 
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Ordlnorvce, vliere such cffences; even i f committed at the time or under the 

pretext of an existing state of war, aro not Justified by the lavs and  

cuctr̂ ms of var."* When a French Military Tribunal tries an alleged war 

criaLxLl, the Judges decide first whether a provision of tha Prench 

Criminal Code has been violated and, only second.ly, whether this breach 

TOS Justified by the laws and customs of war. 

Ag.iin, the Norwegian attitiida towards tho trecimont of war criminals 

follows the genaral Continental practice by stressing that, before 

punishment of any individual offender becomes legal, ho must be shoim to 

havo offenccd against seme specific provision of Norwegian municipal law 

as well as against the laws and usages of war. The Norwegian approach la 

shown in the first sentence of Article 1 of the law of I3 December 1946 

(Ho. l 4 ) : "Acts which, by reason of their character, come vithin the  

scope of No?-̂ ef;lan criminal lv.pislatlon are punished according to 

Norwegian lav, i f they were committed in violation of tho lavs ̂ and customs 

ofvar by enery citizens or other aliens who were in enemy service or under 

eneiay orders, and i f the said acts were committed in Norway or were 

dli-acted against Nonregian citizons or Noivegian interests "** 

A comnientary of the Norwegian Ministry of Justice anl Police which 

explained tho provisions of tho Law claims that this attitude is tho seme 

as that adopted in the Moscow Declaration, which provided that war 

criminals other than major war criminals were to be tried and punished in 

accordance vith the laws of the liberated countries. The Ministry, quoting 

Article 96 of the Norwegian Constitution: "No one may be convicted except 

according to law, or be punished except according to Judicial sentcaco...", 

then goes on to state that: "Ncx-weglan courts can only inflict punishment 

according to provisions of Norwegian c i v i l or military law. The principle 

laid down in Article 96 of the Constitution must be interpreted in this 

connection so as to make an arbitrary application of an undefined provision 

of International law inadmissible. In Norway, international law is not 

incorporated into national law as an integral part, as is the case In 

various foreign legal systems. Before a rule of substantive interaatiocal 

law can be applied by Norwê  ̂ n courts, i t must be incorporated into 

Norwegian national law by a special act. A clear example of this is 

Article 92 of our military criminal code, which fixes tho punishment for a 

typical var crime committed by enemy soldiers. The paragraph is based on 

the international regulations which are- to bo found In the Geneva Convention 

of 1929, regarding the treatment of sick and wounded: cf. Article 23f of 

the Hague Regulations." 

* Italics inserted. 

** Italics inserted. 
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It Is to -be noted, hovever, that a Korvoglan Court is not precluded 

from sentouclrg a var criminal to death 1/ the fact that the municipal 

enactment eiir.bli-c the Eupremo penalty to he exacted for his offence vas 

not passed \->-Al afoer the coi^<3sion thereof. Accordincly, Judgment vent 

BCainst Karl Bans Hermann Klinge vhen he appealed to the S-aprome Court of 

liorvay again-st his being condemned to death as a var criminal bv the 

Eidsivatiag Lĉ iiciisnî rett (Court of Appeal), on 8 December 1945. Counsel 

for KLiKge claijied tliat tho Lagmannsrett had unjustly applied the 

ProviEionr.1 Decree of 4 May 1945* und̂ r vhich the sentence of death vas 

permissible; as tho crimes for which the defendant had been convicted had 

been committed before the passing of that Decree, the punishnent should 

have been restricted to the limits set by Articles 228, 229 and 62 of the 

Civil Criminal Code, according to vhlch the death sentence could not have 

been passed; his arg^Jment wes based on Article 97 of the Non/egian 

Constitution, which provides that: "No law may be given retroactive effect." 

On 27 FebrTuary 19^6, hovever, for various reasons a majority of the Supreme 

Court Judges rejected these arguments.'f* 

Similarly, Article 1 of the Danish Lav of 12 July 1946, on the 

Punishjnent of Uar Criminals provides that: "If a non-DauaSh subject, beiag 

* mis was t::e predecessor of the Law cf I3 December 1946, and made, on 
this point, the same provi.-ons. 

** The examination of KLlnge's appeal Involved the Judges in an InterpretatlcB 
of one of the most fundamental provisions of the Norvegian constitution. 
It vas perhaps in the circumstances inevitable therefore that" 
interesting argiaaents baaed on principles of Justice and public policy 
shouj.d have been raised. Th\is, Judge Skau pointed out that 
circymstanros like those facing the Covirt could not have been foreseen 
vhen tho constitution vas drafted, and expressed the opinion that it 
seemed unroiscnable that provisions made for the protection of the 
community could be relied upon by an eoemy of the same comraunity. To 
allc^ such a plea to be put fort^ard by foreign war criminals would be 
a violation of the high principles which were the foundation of 
Article 97 and the claim for Justice which it sTipported. Judge Holmboe, 
on the other hand, clearly regarded Article 97 of the Constitution as 
a safeguard against despotism, whose full effect was worth preserving 
evdn if complete Justice would, in consequence, not be done in the 
present case in so far as KLiage vould be punished too lenlenWy. 
Judge Larssen said that the acceptance of the view of the minority 
among the Judges would offend the natural sense of Justice. 

Judge Schjelderup and Juclge Larssen seem to have considered it 
correct to interpret the word "law" in Article 97 as including the laws 
and customs of war as well as Norvegian law, in cases like the one 
before the Court. For a full account of the trial, see Volume III of 

CrJnie Trial Law Reports, to be published for the United Nations 
..i.x Criines Commission "by HTM. Stationery Office, London, pages 1 
et seq. 

/in the 
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in the service cf Germany or serving under one of Germaay's allies, has 
lafrinpod the rvlos and customs of international lav goveminp; Occiqjation 

ad Var £fld hl:\i9£lf£Hl'l§» L'023rar> or to the detriment of Danish 

mterusts, er.v deed punishable per ae in Danjph lav> an action can be 

brought against auch person in respect of tha crime committed and a 

punishment in p̂osod in a Danish Court in pursuance of this Aci."* 

Axticljj 1 of the Law of 2 August 19^7, on the suppression of var 

crlmos, of tbo Grand D-achy of Luxembourg provides that: 

"Agents of other than Luxemboui-g nationality, vho are guilty 

cf crim.ec or delicts falling vithin the competence of tho 

LusornVjiurg tribunals and vhich vere committed after the outbreak 

of h c B t i l i t i e s , i f those off.noes vare committed at the time or 

under the pretext of the state of war and vere not Jufitifleci by 

t>-3 lavs and customs of var, vhethor such agents vere captured 

within the Grand Duchy or on criemy territory or vhether tho 

Government seciired them by extradition, shall bo prosecuted 

before a V;ar Crime Court and tried in accordance vith the 

Ia::embourr̂  lavs in force and vlth the provisions of the present 
lav,"* 

Ihe Anglo-Sa-on legal approach to var crime trials has been a little 

different in this respect.** Instruments such as tho British Boyal Warrant 

or the United States Theatre Regulations and Directives, which have 

validity in the respective municipal legal systems, have provided in 

general terms thut the Courts operating uiLder them shall havo Jurisdiction 

over war crimes, but the practice of these Courts, in so far as they try 

war crimes strlcto oensu. is to require only that a breach of the lavs and 

usages of var must be shcvn. An enactment governing such a court may 

comatlmes attempt to define the scope of the term "var crime", and further, 

the provisions of municipal law are often quoted, as analogies, by Coursel, 

and in British trials by the Judge Advocate or Legal Member, but the 

violation of any set of legal rules other than the lavs and usages of var 

(possibly as interpreted in the enactment) need not bo shown. 

3. ComTienta on tho "Contlnentol Approach" 

(1) It will be seen that fpr an offence to be punishable under, for 

instanco, the French var crimes lav it must be shovn to have violated not 

oaly the laws and usages of var but also the relevant municipal laws. While 

the J'jrisdlctlon of courts set up under such laws as the French Ordinance 

cannot (in theory at least) tc -Ider than that of courts, like the British 

* I t a l i c s Insarted. 

** See pagas 284-7. 
/Military 
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Military Courts, vhich are simrly empowred to try violations of the lavs 

and ixsages of var, i t can certainly he narrcver than that jurisdiction. 

That this posslhility is net a merely theoretical one vas shovm by 

the successful appeal to the Cour de Caseation cf Hugo Gruner, ex-

Krsislelter of Thann, against the sentence of death passed on him (as on 

Ecbert V/agncr, ex-Gauleiter of Alsace, end others) by the Permanent 

Military Tribunal at Strasbourg, vhlch sat from 23 April to 3 Mcy 19^6. 

Gruner irns charged and found guilty on 3 May of the premeditated 

murder of four British prisoners of var on German soil, despite the plea 

put fon/ard on 23 April by his Counsel that the Tribunal lacked jurisaictioa 

since the acts had not been committed either in France or in territory under 

the authority of France or against or to the prejudice of any of the 

persons mentioned in the first paragraph of the Ordinance of 23 August 19̂ ,̂ 

The T-ibunal had rejected this argument, stating that, under Article 177 

of tho Code de Justice Mllitalre. the decision on the question vhether an 

offence ccmos vithin the Jurisdiction of a Military Tribimal and the 

authority to commit the t r i a l to such Tribunal rests vith the Juge 

d'instruction; the Orders fc- Trial Issued by the Juge d'instruction 

(ordonnances de renvoi) have the same effect as Orders for Trial issued by 

the Indictments Division of the Court of Appeal (arrets de renvoi). It 

is an established principle that the "arret de renvoi" issued by the Court 

of Appeal is constitutive of the jurisdiction of the Court to vhlch it 

commits the case for t r i a l . The seme principle applied to the Order for 

Trial issued by the Juge d'instruction vhere such Order replaces the 

decision of the Court of Appeal. No reply lying against the Order 

of the juge d'instruction of 6 April 1946, i t had become flnol. 

In its judgment of 24 July 1946, the Cour de Cessotion. after quoting 

the provisions of the first paragraph of Article 1 of the Ordinance, pointed 

out that the Tribunal's decision of 3 May 1946, stated that Gruner vas, by 

the ansvers made to the questions Nos. l46 to 153, declared guilty of four 

acts of voluntary homicide, each specified by questions Nos. 3I-38 in the 

folloving terms: "Is i t proved that on the 7th October, 1944, at 

Eeinvoiler (Baden) a hcmiclde vas voluntarily committed against the 

person of an English prisoner of var of unknown address?" "Lid this murder 

immediately precede, aoccapany or follov the murder set out In the 

question?" 

The crimes set out in tl-i charge against Gnmer vere shown by the 

ansvers made to the above-mentioned questions to have been committed in 

Germany against the persons of soldiers of an Allied army and vere not 

among those vhich, according to the terms of the Ordinance of 28 August 1 # , 

could be prosecuted before French Military Tribunals and tried according 

to French lavs. 

http://cr.se
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It foiJowed that, in apr'ylng to Gr.^er provisions of the said 

Ordinance, the decision which was challenged violated these provisions and 

had r.0 legal basis. 

The Cou.rt c.uashod the ruling of 23 April 19^6, which rejected the 

arguments of Grvuior based on lack of coiapetence, together with the Judgment 

of 3 Kay 1946, as far as i t related to Gruner. 

Since t]:e acts contained in tl.u charge against Gruner did not f a l l 

vithin the Jurisdiction of the existing French Courts, the Court stated 

that a reference back for re-trial was not possible and that Gruner was 

to be freed i f he was not detained for another reason or required by an 

Allied authority. 

It TOuld seem, on the other hand, th.at Gruner's offence would have 

fallen within tho Jurisdict..on, for instance, of the Norwegian Courts. 

After the sentence already quoted,* Article 1 of the Norwegian Law of 

12 December 19^6 (No. ik) continues: 

"In accordance with the terms of the Civil Criminal Code, 

Article 12, par<^aph k, with which should be read Article 13, 

paragraphs 1 and 3 , the above provision applies also to acts 

committed abroad to the prejudice of Allied legal interests or of 

interests which, as laid iawn by Boyal proclamation, are deemed 

to be equivalent thereto."** 

* Seo pages I36-7. 

** The provisions of tho Civil Criminal Code quoted in the text above 
run as follows; 

"Article 12. Norwegian Criminal Law, except when otherwise specified 
or laid down by agreement wxth a foreign country, is applicable to 
acts which have been committed. 

(k) abroad by a foreigner when tho act either: 

(a) Is included among those dealt with In tho following 
Articles of this law: (Here follow a series of paragraph 
numbers), or, 

(b) is a crime which is also punishable according to the 
municipal law of the country in which i t was committed 
provided that the defendant's temporary or permanent 
domiclie is Norway. 

Where tho punishability of tho act is dependent on or influenced by 
an actual or premeditated result, the act is considered to havo been 
committed both where the act was actmlly committed and vhere the 
result took place or was intended to take place. 

Article 13. The prosecution of crimes mentioned in Article 12 (4) 
can only be carried out according to Royal decision. 

Whenever a person is prosecuted In Norway for an act for 
vhich he has already been prosecuted in another country, 
the purlshmont already Tferod must, as far as possible, 
bo deducted from tho now term cf punishment. 

/The Non;egian 



The Norvecian Ministry of Justice and Police In its explanatory 

memorandum* stated that the reference to Allied legal Interests had been 

ir.cl-.̂ ded in the proposed law In order to make i t clear that i t would be 

within the coi^etence of Norvegian Courts, where desirable, to try alleged 

var criminals for offences against the lavT and customs of war comitted 

in Allied Countries. 

There soeius no reason why tlie same woiad not apply to offences against 

the laws and customs of war committed against Allied nationals ia Germar̂ y. 

(11) r-ie requirement laid down by the French and Norvegian war crimes 

enactments, amcng others, to the effect than an alleged var "crime must be 

shown to have offended not only the laws and usages of war but also 

municipal lav, is not vithout its accorgjanying difficulties. It has already 

boen seen** that Klirge was enabled thereby to claim that the retroactive 

application of the Ordinance under which ke was sentenced to death was 

contrary to a mora fundamental document having validity in the municipal 

law of Soi-vsy, namely the Norvegian Constitution. A minority cf Judges 

of the Supreme Court Indeed voted in favour of his appeal. 

A more general difficulty, hovever, arises out of the need on the part 

of the legislator to see to i t that the municipal lav is supplemented, where 

necessary, in order to ensure that the provisions of that lav are vide 

enough to provide against those var crimes, as the term is understood in 

current legal thought, vhich i t vas the intention of the authorities 

concerned to prosecute. 

Thus /jrtiele 1 of the French Ordinance of 28 August 19y^, states that, 

"in particular" certain specif, .d provisions of the Code Po'nal and Code de  

J-«itice Mllitalre shall be the subject of prosecution in accoreance vith 

the provisions set out on page I36 of this Chapter i f they have been 

committed in the circumstances described therein. Further, /rticle 2 of 

the Ordinance lays down that certain war crimes shall be treated as the 

violation of certain specified provisions of the Codes: 

"Article 2. The provisions of.the Code P/nal and of the Code 

de Justice Mllitalre shall be interpreted as follows: 

1. The Illegal recruitment of armed forces, as specified in 

Article 92 of the Cede Penal, shall include a l l recruitment 

by the enemy or his agents; 

2. Criminal association, as specified in Articles 265 et oeq 

of the Code P'gnal, shall include vithin its scope orgarl?atloEs 

or agencies engaged in systematic terrorism; 

* See page 137. 

** See page I38. 
/3. Poisoning 
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3. Poisoning, as specified in Aftlcle 301 of the Code P^nal. 

shall Include the exposure of persons in gas chambers, the 

poisoning of water or foodstuffJ, and the dapositing, sprinkling, 

or applying of noxious substances Intended tc cause death; 

h. Premeditated murder, as specified in Article 296 of the Code 

Penal, shall include killing as a form of reprisal; 

5. Illegal restraint, as specified in Articles 3^1, 3^2 and 3^3 

of the Code P^aol. shall include forced labour of civilians and 

deportation for any reason whatever of any detained or interned 

person against whom no sentence which is in accordance with the 

laws and customs of war has been pronounced. 

6. Illegal restraint, as specified in paragraphs 1 and 2 of 

Ai-ticle 3hk of the Oode_Penal, shall include the employment on 

war work of prisoners of war or conscripted civilians; 

7. Illegal restraint, as specified in the last paragraph of 

Article 3kk of the Code pinal, shall include the en3)loyment of 

prisoners of war cr civilians in order to protect the enemy. 

8. Pillage, as specified in Articles 221 et seq, of the Code  

de Justice Milltalre. shall include the imposition of collective 

fines, excessive or Illegal requisitioning, confiscation or 

splliatlon, the removal or export from French territory by 

whatever means of property of ary kind, including movable 

property and money." 

Article 2 of the Luxembourg Law of 2 August 19^7, contains a similar 

collection of paragraphs. Interpreting provisions of the Code Penal of 

Luxembourg so as to cover various types of war crimes. 

There are very few provisions in Norwegian criminal law directly and 

specifically concerned with foreign war criminals. The great majority of 

the offences which could be punished as war crimes are in their nature, 

covered by clauses of the Norwegian c i v i l and military criminal codes 

having general application. There can be no doubt, claimed the Ministry,* 

"that an execution carried out as means of reprisal constitutes murder 

(Article 233 of the Civil Criminal Code). It is equally clear that the 

eaployment of prisoners of war or civilians as living buffers against 

enemy forces can be classified as murder, manslaughter, Inflicting bodily 

itjury, etc. Collective fines (contrary to the Hague Eegulatlons), 

roqulsitioning, confiscation and the like must be regarded as robbery. 

Any employment of prisoners of war or civilians contrary to the regulations 

* See page 137. 

/of international 
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of intematioml law, lUegal conscription for forced latonr, internment, 

deportation, etc., are to be regarded as illegal deprivation of 

freedcn." 

Tbe Min:;sbry maintained, bcwever, that: "Iho German economic 

exploitation of Norway stands in this respect in a class by itself. Its 

scale and the forms in vhlch i t has been carried out l i e in some respects 

80 far beyond the usual conception of criminal lav that i t is difficult or 
even impossible to regard the different acts as being vithin the scope of 

existing provisions of the Civil or Military Criminal Codes. In order to 

amend this deficiency the Ministry consider i t necessary to lay dcvn a 

specleil provision vhlch covers evary kind of German exploitation in Norway 

performed by force or threat thereof ..... Acts like the excessive issue of 

currency notes, unreasonable fixiiag of prices, irresponsible exploitation 

of cl*'arlng agreements, etc., can hardly be assimilated with any 

particular crime already defined and covered by the law If criminal 

prosecution against those Individually responsible In this cczmectIon 

should ELZ*l.Ge It Is cLedxncd necd̂ s£Li*3̂  thfit the l&v should ^iv© certain 

instructions to thoso adminlst6rin£^ the l*\w Those re^xilstions however 

should IDS ̂ ''ven a vsi^ compre'iensive though (general form considering the 

varied econoiriic tr&msactions vhich ina^ arise in this connection." 

Accordingly the folloving provision is made by Article 2 of the Law 

on the Punishment of Foreign War Criminals: 

* "Confiscation of property, requlsltioniilg, imposition of 

contributions. Illegal imposition of fines, and any other form of 

economic gain illegally acquired by force or threat of force, are 

deemed to be crimes against the Civil Criminal Code, Article 267 and 

Article 268, paragraph 3." 

The Netherlands Lay of July 19̂ 7 (Statute Book H.233) has succeeded 

In following in a sense the Continental approach while at the same time 

ensiaring that no war crime or crime against humanity as defined in 

Article 6 (b) and (c) of the Charter of the International Military 

Tribunal will go unpunished because of lack of Jurisdiction on the part 

of the Netherlands Courts. That law adds a new Article 27a to tho 

Extraordinary Penal Law Decree, of which paragraphs 1 and 2 read as follows: 

"1. He who during the time of the present war and while in the 

forces or service of the enemy State is guilty of a war crime or any 

crime against humanity as defined In Article 6 under (b) or (c) of 

the Cliarter belonging tc the London Agreement of 8th August 19̂ 5 

promulgated in Our Decree of 4th January 1946 (Statute Book No. G.5) 

shall, i f such crime contains at the same time the elements of a 

/punishable 
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punlBhablG act according to Netherlands Law, receive the punishment 

laid down for such act. 

2. If such crime does i^o at the same time contain the elements of 

a punishable act according to the Netherlands law, the perpetrator 

shall receive the punishment laid down by Netherlands law for the 

act vJth which it shows the prnp-i;est .similarity."* 

k. Sim-nry of the Contents cf the Appendix to this Chapter 

It may be found convenient that a short summary be inserted at this 

point of the contents of the Appendix to this Chapter.** 

The Appendix contains those municipal enactments concerning Jurisdiction 

vhich, due to shortage of time, could not be subjected to any detailed 

examiration or analysis. Like a l l such provisions, they are of considerable 

Importance to the study of tne protection of human rights since they 

determine what t̂ Tpes of offenders can be brought before the courts, and i t 

seemed essential therefore that they should at least be quoted In this 

Eeport. It has been decided therefore that they should be set out in an 

Appendix to the present Chapter. 

The Appendix first quotes the relevant United Kingdom and British 

Commonvrealth provisions, and the difference which exists between the 

Jurisdiction of t.he Australian War Crimes Courts on the one hand and those 

of the United langdom and Canada on the other is shown. 

There follows a brief re.' .ence to the United State's law on the 

subject, the relevant regulations being quoted elsewhere. The Chinese 

provisions are then quoted and those of Greece. 

The Jurisdiction of the Courts of Belgium, Czechoslovakia, Poland and 

rugoslavia ovor war criminals and traitors are then quoted, and attention 

is finally paid to tha Jurisdiction of the I'lilitary Government Courts in 

Germany, both before and after tho sotting up of the separate Allied 

Zones of Control. Article II of Law No. 10 of the Allied Control Council 

and Articles 9, 10 and 11 of the Charter of tho International Military 

"ribunal are quoted and their significance in this connection is indicated. 

In reepsct of each country or legal system, some indication is given 

of the type of Court responsible for tho t r i a l of war criminals. 

* Italics inserted. 

** See pages 2?4-304. 
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C. VIOIJVTIONS OF TEE RIGHTS OF THE VICTIMS OF WAR CEDES 

1. /Jlled Ir.babltat'ts of Occupied Territories 

(1) Flr^-.tB to Life. -lealtb and Personal Irtogrlty 

A larce number of offences for which war criminals have been condemned 

have constituted violations of the rights to l i f e , health and personal 

integrity of allied inhabitants cf occupied territories. One relevant 

general provision which was quoted, for Instance, in the indictment in the 

case against Otto Ohlendorf and twenty-four others. Subsequent Proceedings 

Case No. 9, h.?ld before an American Military Tribunal at Nurnberg, is 

Article k3 of the Hague Convention, which reads as folloi/s: 

"The authority of the power of the State having passed de 

facto into the hands cf the occupant, the latter shall do a l l 

in his power to restore, and ensure, as far as possible, public 

order and safety, respecting at the same time, unless ebsclutely 

prevented, the lavs In force in the country." 

The provision most often quoted during war crime trials in this 

connection, however, is Article V6 of the Hague Convention, perhaps 

beuausB i t forbids more explicitly the types of offences for which the 

alleged war criminals are brought before the courts. Ibis article reads 

as follows: 

"Family honour and rights, individual l i f e , and private 

property, as well as reZ i.^lous convictions and worship, must 

be respected. 

Private property must not be confiscated." 

Article 46 is often quoted, for Instance, in concentration camp 

tria l s . For example, the prosecutor in the t r i a l of Josef Kramer and 

forty-four others, held before a British War Crimes Court at Luneburg 

from 17 September - 17 November 1945 (the Belsen t r i a l ) , in his closing 

address, claimed that the Inhabitants of occupied territories vere 

protected by Article 46 and went on to quote the text of paragraph 383 of 

Chapter XIV of the British Manual of Military Law, .which bears a strong 

likeness to the article of the Ha,gue Convention: "It is the duty of the 

occupant to see that the lives of inhabitants are respected, that their 

domestic peace and honour are not disturbed, that their religious 

convictions are not Interfered with, and generally that duress, unlawful 

and criminal attacks on their persons, and felonious actions as regards 

their property, are Just as punishable as in times of peace."* 

• See War Crime Trial Law Eeports published for the Iftilted Nations War 
Crimes Commission by H. M. Stationery Office, London, Volume II, page 105-

/In the 
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In the Zyklon B case (the t r i a l of Bruno Tesch and tvo others, held 

before a British Military Court at Hamburg from 1 - 8 March 1946) the 

ovner of a firm vhich arranged for the supply of poison gas to Auschwitz, 

among other destinations, and his second-iir-?omaand were found to have 

taiown of tho fact that this poison gas was used for killing Allied 

nationals interaod in concentration camps and wore sentenced to death. 

Hero again, the prooocution relied upon Article 46 of the Hague- Convention, 

to which, as t&o prosecutor pointed out, both Germany and Great Britain 

v§r« parties. 

To quota a tri a l held in the Far East, it may be pointed out that 

Article 46 appears among the provisions said to have been violated by 

Takashl Sakai, tried by the Chinese War Crimes Military Tribunal of tho 

Ministry of National Defence, Nanking, on 27 August 1946. This accused 

vas foimd guilty, inter alia, of inciting or permitting his subordinates 

to woiaid non-combatants, to rape, to plunder, to deport civilians, to 

indulge in cruel punishments and torture, and to cause destruction of 

property. 

Amcng the many other trials which are relevant in this connection, 

tho following may bo mentioned: The tr i a l of Max Pauly and thirteen 

otters held at Hamburg from l 8 March to 3 May 1946, (the Neuengamme Trial), 

the t r i a l of Hermann Vogel and five others, held before the Polish Special 

Criminal Court in Lublin from 27 November - 2 December 1944 (the Majdanek 

trial) and the tri a l of Yamura Saburoh held before the Netherlands 

Temporary Coiarts Martial at Balikpapen (N.E.I.) on 13 September 1946. 

Franco, as an ex-occupied territory, has held a large number of trials 

for offences committed against civilians, especially offences causing 

death and personal injury. A large number of reports on such trials are 

In the custody of the IMlted Nations War Crimes Commission, but the relevant 

articles of international conventions are not mentioned in the French 

documents svrpplied, (cf., page 153). It is clear, hovever, that the many 

cases of unjustified killing, wounding, etc. which appear in these trials, 

vottLd come within tho scope of Article 46 of the Hague Convention. 

Allegations of terrorism against the civilian population aro relevant 

in this connection, (cf. the Dutch trial mentioned above and the trial of 

Eberhard von Mackensen and Kurt Maelzer, German nationals, tried by a 

Military Court for the Trial of War Criminals at Home on l 8 -

30 November 1946^ 

Cases of rape f a l l within this heading, (cf. t r i a l of Hans Muller, 

held before a Military Tribunal at Angers on 30 November 1945,) and also 

cases involving medical experiments (cf. the tri a l of Martin Gottfried Weiss 

/and thirty-ninu 
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and thirty-nine others held before a General Military Government Court at 

Dachau from 15 November - 13 December 19^5 j/the Dachau Concentration Camp 

tri a l / and the t r i a l of Erhard Milch before an American Military Tribunal 

at Nurnberg from h February - l 6 April 194-7 ̂ liirnberg Subsequent 

Proceeaings Trial No. 2/.) 

In connection with mercy killings, reference ohould be made to the 

tria l of Otto Suklpp and Kurt Klehne, General Military Government Court at 

Ludwigsburg, 9 April 1946. 

Article II of the Chinese Law of 24 October 1946, governing the trial 

of war criminals makes some interesting provisions in its paragraph 3 

which are relevant: 

"Article II. A person who commits an offence which falls under 

any one of the following categories shall be considered a war 

criminal 

3. Allen combatants or non-combatants vho during the war or 

a period of hostilities against the Republic of China or prior 

to the occurrence of such circumstances, nourish intentions of 

enslaving, crippling, or annihilating the Chinese Nation and 

endeavour to carry out their intentions by such methods as 

(a) killing, starving, massacring, enslaving, or mass 

deportation of its nationals, (b) stupefying the mind and 

controlling the thought of its nationals, (o) distributing, 

spreading, or forcing people to consume, narcotic drugs or 

forcing them to cultivate plants for making such drugs, 

(d) forcing people to consume or be Innoculated with poison, 

or destroying their power of procreation, or oppressing and 

tyrannising them \mder racial or religious pretext, or treating 

them inhumanly." 

(11) The Right to Freedom of Movement 

Cases involving charges of deportation are relevant in this connection. 

See for instance the t r i a l by a Chinese Military Tribunal referred to on 

page IkJ; t r i a l cY Robert Wagner and six others, held before a French 

Military Tribunal at Strasbourg on 3 May 1946; and t r i a l of 

Wllhelm Artur Konstatln V/agner before the Norvegian Eidsivating Lagmaimsrett t 

from August - October 1946. Slave labour is dealt vith in the trial of 

Erhard Milch, tried by an American Military Tribunal at Numberg frcm 

4 February - l 6 April 1947, in the tri a l of Carl Krauch and tventy-tvo 

others vhlch vas opened by an American Military Tribunal at Nurnberg on 

l 4 August 1947, and in the t r i a l of Alfried Brupp von Behlen und Halbach 

and eleven others, vhlch v l l l be held at Numberg before an American 

Military Tribunal (Subsequent Proceedings Cases Nos. 2, 6 and 10). 
/Conditior-fi 
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Conditions under which deportation hecomes a crime are set out in the 

Judgment of the Milch t r i a l . Reforence should also ho made to tho trial 

of Captain Eltaro Chinohara and two others before en Australian Military 

Court at Rabaul from 30 March - 1 April 19^6. 

The deportation of civilians and tho compulsory onlistment of soldiers 

among the inhabitants of occupied territory are spocifically declared war 

crimes by tho Canadian War Crlmos law* and by Article III of the Chlnose 

War Crimes Law. Article 3 (3) of tho Yugoslav War Crimes Law makes 

similar pa-ovlsions.** Article 2 (l) and (5) of tho French Ordinance of 

28 August 19kk, states that: 

"1. Tho illegal recruitment of armed forces, as specified in 

Article 92 of the Code lenal, shall include a l l reorultmant by 

tho enemy or his agonts; 

5. Illegal restraint, as spoclflod in Articles 3^1, 3^2 and 

3^3 of the Code Pennl, shall Include forced Inbour of civilians 

and deportation for any roason whatovor of any detained or interned 

person against whom no sentence which is in accordance with tho 

laws and customs of war has boon pronounced...." 

(i l l ) The ri:7ht to a Fair Trial 

Even members of an underground mcvement have the right to a fair 

trial on capture. Many of the trials mentioned under "2 . Allied 

Civilians In Occupied territories who take up Arms against tho Enamy" 

(seo page 152) are ralovoht here. The question of the wrongful extension 

of the Nazi law and courtsoccupied territories is dealt with in tho 

trial of Josef Altstotter and fifteen others, tried by American Military 

Tribunal at Niirnberg (Subsequent Proceedings Caso No. 3 ) , and reforenco 

should also be made in this connection to tho t r i a l of Robert Wagner and 

six others before a French Military Tribunal at Strasbourg on 3 May 19^6. 

In the latter case, the Court established that on several occasions 

Wagner violated the right to fair t r i a l of French citizons who did not 

comply with compulsory enlistment In the German forces. On a l l these 

occasions V/agnor instructed tho prosocutors what punishment to request 

and imposed upon the Judges the sentence to be pronouncdd by them in the 

trial of such French cltlzeno. In on© of two specific cases submitted, 

concaming a Thoodor Witz, tho officer in charge of tho jrosocution was 

of the opinion that tho offonco deserved four to five years imprisonment. 

This prosecutor went on loavo and waa replaced by another who, Jointly 

vlth tho Pi-esidont of tho Court, acted upon Wagner's instructions. Tho 

result was that the defendant was sentenced to death and executed. 

* Seo page 125. 

** See page 295. 

/The victim 



E/OT.U/W.19 
Pagel'JO 

The Tltrtla was a youth and his offence consisted In the possession of a 

pi s t o l of a very old type. 

(iv) Famll:' BJahta 

"Itemlly Bights" are specifically protected by Article k6 of the 

Hag-Je Convention, and many of the offences for irhlch var criminals have 

been condemned have, i n fact, constituted violations of these rights. 

Examples are provided, for Instance, by tlie s p l i t t i n g up of families for 

purposes of deportation to slave labour. 

In the t r i a l of Heinrich Gerlto and seven others before a British 

Military Court at Bruncwick from 20 March to 3 /jprll 19̂ 6 (the Velpke 

Children's Home Case), tho prosecution relied upon Article 46. In this 

case, various accused vere found giiilty of being "concerned i n the killing 

by w i l f u l neglect of a number of children, Polish nationals". It vas 

shovm that they vere Implicaced i n the establishment and running of a 

home to vhich Polish female workers in a d i s t r i c t of Germany were forced 

to send their children; tho object being to free the parents for forced 

labour for the benefit cf the German econonor. Man;' of the children died 

through neglect. 

(v) Bellgious Bltjits 

Violations of religious rights, inter a l i a , vere alleged in the trial 

of General Tomoyuki lamashita, tri e d before an American Milltar7 Conmissloa 

at Manila, Philippine Islands, from 1 October - 7 December 19^5. In this 

case. It was shown that, among the groat destruction caused by troops 

under the accused's command, figured the destruction of religious edifices. 

Such destruction of religious property may Mbwever poBSlbly be better 

classed under the heading of devastation of property rather than under tlis 

heading of violation of Individual religious rights. 

"Poreed conversion to another fait h " is declared criminal by 

Article 3 (3) of the Yugoslav War Crimes Law of 25 August 194-5.* 

(vi) Property Eights 

Allegations of violations of property rights have been frequent in 

war crime t r i a l s . Once again, "private property" is specifically mentioned 

in Article 46 of the Hague Convention. 

There are many examples amor.g the t r i a l s by Pt-enoh Military Tribunals 

of the destruction or theft of property i n occupied France. Among other 

t r i a l s dealing with destruction of property may be mentioned the t r i a l of 

.Takashl Sakal by the Chinese War Crimes Military Tribunal of the Ministry 

of National Defence, Nanking on 27 August 19^1^. 

« See page 130. 
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The t r i a l of Friedrich Plick and five others, before an Amerloan 

Military Tr^buEol at Uiiraberg (Sxibeequent Proceedings Trial No. 5), and 

the ICrupp t r i a l , (Subsequent Proceedings No. 10), deal vlth economic 

pillage among other matters. Also of Interest in the same connection are 

the Jlllch t r i a l (Subsequent Proceedings No. 2) the t r i a l of Oswald Pohl 

and seventeen others, tried before an /anorlorn Military Tribunal at 

Nurnberg (Subsequent Procoedlngs No. k), and the trial of Carl Ki^uch and 

twenty-two others, irhlch was opened before an American Military Tribimal 

at Nurnberg on ih August 194-7 (the I. G. Pferbon Industrie case, 

Subsequent Proceedings Ko. 6 ) . 

It may be relevant to mention under this heading provisions made in 

several Instruments of municipal law declaring i t a war crime to inflict 

certain types of in jury upon the economic system of an occupied country, 

since such offences in a sense do material harm to the economic rights of 

the individuals living in the territory in question. Thus, Articlo III 

of the Chinese Law of 24 October 1946, declares to be war crimes, not 

only "confiscation of property", "indiscriminate destruction of pr«perty", 

"robbing" and "unlawful extortion or demanding contributions or 

roqulsltlonB" but also "depreciating the value of currency or issuing 

unlawful currency notes". So also "debasement of the currency and issue 

of spurious currency" is declarod a war crime in the Canadian Instrument 

of Appointment of the Board of Inquiry ai;polnted on 3 September 1945.* 

A Norwegian piovig^jn treating various types of illegal economic gain as 

war crlmos i s quoted elsewhere.** 

(vii) Civic Bights 

Perhaps cases involving denationalization would f a l l under this 

heading; see for instance the tri a l of Dlrlch Greifelt and thirteen others 

which will be held at Nurriborg before an /jnerlcen Military Tribunal 

(Subsequent Piocoodingp No. 8) in which the allegations Include charges 

of Genocide. Genocide also charged in the t r i a l of Otto Ohlendorf and 

twenty-three others (the Vnsatzgruppen" trial) which is being hold at 

Nurnberg before an American k l i t a r y Tribunal (Subsequent Procoedlngs 

No. 9). Two further trials vhish are of interest in this connection are 

the French t r i a l of Robert WagnerXl'see pagol49) and also the t r i a l of 

Joeef Altstotter (Subsequent ProceedV^s No. 3) . 

Tho t r i a l of Wagner and others coitee^, inter alia, rocruitmont for 

the benefit of the enemy, and also what o^unts to the crime of "genocide" 

as defined in tho resolution adopted by the >leneral Assembly of the 

* See page 285. 

** Seo page 144. 
/Uhlted Nations 
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Utilfted Natiom on 11 Decomber 19i< ,̂* and as proeeciitod before the Nurnberg 

tt"lbuwil Q6a:fnet tho Major Gunnan War Crlminnls under Article 6 (c) of 

the HUrnberg Oi-a'ter.** The prosocutor did not use the ezprossion "genocide", 

but tlio allegat-ons made against Wngner included the attempt to achieve a 

complete GormanIzation of Alsace. 

Tho folio ilng are some typical passages from the Indictment in this 

oooaection: 

" Fiench inscriptione di.6appeared even in villages; porsoneil 

names \. we genaanlsed, Jl>ench monuments vere taken away or destroyed;.. 

tho ^tich language was eliminated both from administrative 

inst-.tutlons, and from public uBe; German racial leglsjLation was 

lnt-7oduood... .Jews were expelled as well as nationals whom the 

German authorities treated as intiniders. The property of political 

e-^soclations and Jewish property were confiscated as well as 

property acquired after 11th Noveinber, I918...Nazi tuition was 

immediately introduced in schools and universities...only Germans 

had the right to teach; In 194l the French franc was withdrawn; 

compulsory labour was introduced.... Various decrees made 

applicable German penal and c i v i l law, economic and finnnclEuL 

legislation, and special laws relating to political crimes.... From 

August 1942....mllltsiry service was made compulsory Wagner 

decided to transfer Alsatians Inside the Reich. Over 40,000 were 

Interned in the camp of Schlrmerk.... Numerous young men were shot 

for having refused to serve in the Wehrmacht. When the resistance 

to the compulsory military enlistment grew, Wagner did not hesitate 

* Cf. IMited Nations, Resolutions adopted by the General Assembly iurim  
the acond art of its First Session frora^T'^ctoberl^o"  
15 December 1946. Lfike Success, New York. IQkj, gages 188-189, 
Resolution No, §t, declaring the following: 

"Genocide is a denial of the right of existence of entire human 
groups, as hoiulcide is the denial of the right to live of individual 
human beings....The General /issembly, therefore, affirms that genocide 
is a crime under Intornationnl law which tho civilized world condemns 
and for the commission of which principals and accomplices - whether 
private individuals, public officials or statesmen, and whether the 
crime is committed on religious, racial, political or any other grounds 
ore punishable". 

** Of. Indictment of the prosecutors. Count Three, (a), paragraph 2, where 
it is stated: 

"'Uiey conducted deliberate and systematic genocide, viz., the 
extermination of racial and national groups, against the civilian 
populations of certain occvq?led territories in order to destroy 
particular races and classes of people and national, racieil or 
religious groups " 

/to vlctlmlzo 
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to victimize the families which were deported to Germany. He 

interfered with the administration of Justice, giving orders as to 

the piuiishments the prosecutors had to request and the Judges had 

to impose in cases considered to be particularly serious." 

It may be added that under the Canadian War Crimes Law the expression 

"war crime" includes "attempts to denationalize the inhabitants of 

occupied territory", and that Article III of the Chinese War Crimes Law of 

2k October 19^6, includes within the definition of "war crime" "scheming 

to enslave the inhabitants of occupied territory or to deprive them of 

their status and rights as nationals of the occupied country". 

2. Allied Civilians in Occupied Territories who Take up Arms against  

the Enemy 

Provisions relative to the question of the legal position of allied 

civilians in occupied territories who take up arms against the enemy are 

Articles 1~3 of the Hague Convention, which provide as follows: 

"Article 1. The laws, rights, and duties of war apply not only to 

the army, but also to militia and volunteer corps fulfilling a l l 

the following conditions: 

(1) They must be commanded by a person responsible for his 

subordinates; 

(2) They must have a fixed distinctive sign recognizable at a 

distance; 

(3) They must carry arms openlj'; and 

{k) They must conduct their operations in accordance with the laws 

and customs of war. 

In countries where militia or volunteer corps constitute tho 

army, or form part of i t , they are Included under the denomination 

"army". 

Article 2. The inhabitants of a territory not under occupation who, 

on the approach <?f the enemy, spontaneously take up arms to resist 

the invading troops without having had time to organize themselves 

in accordance with Article 1, shall be regarded as belligerents i f 

they carry arms openly, and i f they respect the laws and customs 

of war. 

Article 3. The armed forces of the belligerents may consist of 

combatants and non-combatants. In the case of capture by the 

enemy, both have tho right to be treated as prisoners of war." 

Trials which are of Interest in this connection include the t r i a l 

of Yamamoto Chusaburo by a British Military Coiirt at Kuala Lumpur on 

30 January to 1 February 19^6, the trial of Karl Buck and ten others 

before a British Military Court at Wuppertal from 6 to 10 May 1946, the 

/tria l of 
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t r i a l of EtjJnrich Klein and fourteen others before a British Military 

Court at \ uppertal from 22-25 May 19^6, the tri a l of General Victor 

Alexander Friedrich Willy Seeger and five others before a Military Court 

at Wupr-.rtal from I7 June - 11 July 19^6, the tri a l of General Tomoyuki 

Yomac ita, tried by an American Military C mmission at Manila frcm 

1 Or c^ber - 7 December 1945, the t r i a l of Wilhelm List and eleven others 

bf a'ore an American Military Ti'ibunal at Niimburg (Subsequent Proceedings 

Jase Ko. 7) , the t r i a l of L/Cpl. Rebel Okmura and two others before an 

Australian Military Court at Rabaul from I3-I8 December 19^5, the trial 

of Werner Ki-etzschmar before a French Military Tribimal at Angers on 

27 March 1946 the t r i a l of Johann Gonz before a French Military Tribunal 

at Toulouse on I6 April 1946, the t r i a l of Richard Wilhelm Hermann Bruns 

ax\d t»o others before a Korwcglan Eidsivating Lagmannsrett on 

20 March 1946 and the t r i a l of KrimlnaXsekretar V.'ijJLie August Resting, 

and Nils Peter Derhard HJelmborg by the Gulating Lagmannsrott in 

March 1946, eoid by the Supreme Court of Norway, July 1946. 

3 . Allifed Civilians outside Occupied Territory 

On a narrow interpretation, the Hague Convention does not protect 

civilians outside of occupied territory, since the heading of Section II 

of the Hoague Convention is "Military Authority over the territory of 

the Hostile State". This interpretation has not, however, prevailed. 

For instance, in the Hadamar t r i a l , (the t r i a l of Alphons Klein and six 

others before an American Military Commission at Wiesbaden which was 

completed on 15 October 1945,) various accused were found guilty of 

taking part in the deliberate killing of, among other people, over 4C0 

Polish and Soviet nationals, many i f not most of idiom were civilians, by 

injections of poisonous drugs. Here, the fact that the offences took 

place in HaJamar, Germany, and not in occupied territory, TOS, of course, 

treated as entirely Irrelevant. Another example among the many in 

existence, is the Belsen t r i a l . In this t r i a l , the ofi'3)i';es committed 

in Auschwitz and those committed in Belsen were tj anii-d by the court as 
being on entirely the same footing, the fact that Belsen was on German 

territory and Auschwitz in occupied Poland being treated as beside the 

point from the legal point of view. In his opening statement in the trial, 

the prosecutor quoted paragraphs 442 and 443 of the British Manual of 

Milltaiy Law: 

"442. War crimes may be divided into four different classes: 

(1) Violations of the recognized rules of warfare by members 

of the armed forces... 

443. The more Important violations are the following ... 

ill-treatment of prisoners of war;... ill-treatment of 

Inhabitants in occupied territory..." 

/The Prosecutor 
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The Prosecutor claimed that although the vords "inhabitants in 

occupied countries" were used, i t was obvious that they should be extended 

to "all inhabitants of occupied coimtries who have been deported from their 

own country," the deportation, in fact, being a further infringement. 

In tho t r i a l of Heinrich Gerike and seven others (the Velpke 

Children's Home case, to which reference has already been made*), 

various accused were found guilty of being conccmud in the killing by 

wilful neglect of Polish children bom on German territory. 

Article k6 of the Hague Convention was drafted at a time when 

deportations for forced labour cn the scale carried out by Nazi Germany 

could not have boen contemplated, and strictly speaking, applies only 

to the behaviour of the occupj'ing pcwor within tho occupied territory. 

Nevertheless, i t is clear that tho general rule laid down therein must 

be valid also in respect of inhabitants of the occupied territory who 

have boon sent into the country of the occupant for forced latour, as 

had mothers of the children who were sent to tho Velpke'Baby Home, and 

to the children bom to them \Jhile in captivity. Tho prosecutor In this 

trial pointed out, as did tho prosecutor in the Belsen t r i a l , that such 

deportation was in itself contrary to International law, as wa8 stated, in 

Opponhelm-Lautcrpacht, International Law, Voluma II, 6th Edition, on 

pages 345-6, in the following passage: 

" there is no right to deport inhabitants to tho country of the 

occupant, for the purpose of compelling them to work there. Vfhen 

during the World War the Germans deported to Germany several 

thousands of Belgian and French men and women, and compelled them 

to work there, the whole civilized world stigmatized this cruel 

practice as an outrage." 

It could, of course, have boen argued by the defence in both the 

Belsen t r i a l and in the Velpke Baby Home t r i a l tliat the offence of 

deportation was committed by persons other than the accused; nevertheless 

it seems reasonable to assume that the inhabitants of an occupied 

temitory keep their rights under Intomational Law when forced to leave 

their own couaitry, even though tills is. not expressly provided in the 

Hague Convention. 

For tho rights of deported labour, reference should be made to 

tho Judgment in the Milch t r i a l (Subsequent Proceedings No. 2). 

h. Non-Allied Nationals 

Enemy nationals are left unprotected in war crime trials proper, 

by contrast with trials of what are known as "crimes against humanity". 

* See page I50. 

/For Instance, 
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For instance, the British RoTal Warrant provides, In Regulation 1, that , 

tho offences to be tried by British Military Courts shall only be 

violations of tho liwa and usagos of war comnitted during any war in which 

His Majesty has been or may bo engaged at anj' time since 2 September 1939. 

The question received some discussion during the uourse of the 

Belsen t r i a l (seo page 146). On 3 Octobor 19^5, the defence objected to 

tho proposal of the prosecution to put in affidavits which included the 

allegation of an offence committed against a Hungarian g i r l . Defenco 

Counsel pointed out that the charge against the accused roferrou to the 

committing of a war crime which involved tho ill-treatment and killing 

of alliod nationals. Counsel also thought tlmt i t was within the 

knowledge of tho court that a war crime could not be committed by a 

German against a Hungarian since the latter would not be an Allied 

national. The Prosecutor mado two joints in replying: Hungary, he 

said, loft tho Axis beforo April 19^5, and had como on to the Allied 

side; at that time, therefore, tho Hungarians wero at least some form 

of Allies, though Counsel did not know to what extent. A more general 

point made by the Prosecutor was that what he was trying to prove was 

the treatment of the Alliod inmates of the camp. He thought that he 

was. perfectly entitled to put beforo the Court evidence of the treatment 

of other persons in the camp. If there were ten people and he wanted 

to prove that one of them was badly treated, in the Prosecutor's 

submission, he was perfectly entitled to prove that the ten were badly 

treated. Tho treatment of a l l the inmates in the camp was relevant 

to show the treatment of any individual Inmate. 

The Court decided that the paragraph be included in the evidence 

before the Court. 

Colonel Smith* claimed that only offences against Allied nationals 

could be regarded by the Court as war crimes, and that "Allied nationals" 

meant nationals of the United Nations. The term therefore excluded 

Hungarians and Italians. As has boon seen, the Prosecutor himself in 

effect disclaimed any intention of charging the accused of crimes against 

persons other than Allied nationals. Both Prosecution and Eefonce 

therefore recognized, that, under tho Royal Warrant, the Jurisdiction 

of British Military Courts Is limited to the t r i a l of war crimes proper 

and excludes crimes against humanity as defined in Article 6 (c) of the 

Charter of the International Military Tribunal. British Military Courts 

deal with such crimes only i f they are also violations of the laws and 

usages of vfar. 

* Counsel for the Defendants in general. 
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Nevertheless, i t must bo added that offocces against non-allied 

nationals do f a l l within the Jurisdiction of some courts other than 

International Military Tribunals in Numberg and Tokyo, for Instance, 

some of tho Uni.ted States Miltary Commissions appointed for the Trial 

of War Crimes. 

Of those, the narrowest Jurisdiction is that vested in the Military 

Commissions appointed in the Mediterranean Theatre of Operations. In tho 

Mediterranean Eegulations (Regulation l) the expression "war crime" means 

a violation of tho laws and customs of war.* 

Under tho European Directive** (paragraph 1 a), Military Commissions 

arc appointed for tho t r i a l of persons who are charged with violations 

of tho laws or customs of war, of the law of nations or of the laws of 

occupied territory, or any part thereof. The European rircctlve adds 

thorefore to tho Jurisdiction of Military Commissions violations of tho 

laws of nations other than tho laws or customs of war, and violations of 

the local law of the occupied territory. In Regialation 5 of the Pacific 

September Regulations, the offences falling under tho Jurisdiction of the 

Militeiry Commissions are described as follows: 

'l-Iurder, torture or ill-treatment of prisoners of war or persons 

on the seas; killing or ill-treatment of hostages; murder, torture or 

ill-treatment, or deportation to slave labour or for any other illegal 

purpose, of civilians of, or in, occupied territory; plunder of 

public or private property; wanton destruction of cities; towns or 

villages; devastation, destruction or damage of public or private 

property not Justified by military necessity; planning, preparation, 

initiation or waging of war of aggression, or an Invasion or war in 

violation of Intematlonal law, treaties, agreements or assurances; 

murder, extermination, enslavement, deportation or other inhumane 

acts committed against any civilian population, or persecution on 

political, racial, national or religious grounds, in execution of 

or in connection with any offence within the jurisdiction of tho 

commission, wliether or not in violation of the domestic law of the 

country where perpetrated; and a l l other offences against the laws 

or cuet.vma of war; participation in a common plan or conspiracy to 

accomp2.it,h anj' of the foregoing. Leaders, organizers, instigators, 

accessories and accomplices participating in the formulation or 

execution of any such common plon or conspiracy will be held responsible 

for a l l acts performed by any person in execution of that plan or 

conspiracy. 

* By command of General McNarney, Regulations for tho Trial of V/ar Crimes 
for tho Mediterranean Theatre of Operations wore made on 23 September ISk-
by Circular No. Ilk. 

** By ccmmand of General Elsenhower, a directive regarding Military 
Ccmmissions in the European Theatre of Operations was made by an 
Order of 25 August 1945. 

/The Pacific 
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Tho Pacific Bcgiilations of 5 Docombcr I9I+5,* define the offences to 

be tried by the miitary ComnissiOns in the Pacific Theatre in the folloving 

vords (Regulation 2 (b)): 

"(1) Military Ccnmlsslona, established horounder shall have Jurisdiction 

ovor a l l offences including, not limited to, it-j follovlnfr' 

(a) The planning, preparation, initiation or vaglng of a war 

cf aggression or a var in violation of intomational 

treaties, agrecmonts or assurances, or participation in 

a common plan or conspiracy for tho accomplishment- of 

any of the foregoing. 

(b) Violations of the lavs or ci^Btoms of var. Such violations 

shall Include, but not be limited to, murder, 111-trcatmont 

or deportation to slave labour or for any other purposo of 

civilian population of or in occupied territory; murdor ot 

ill-treatmont of prisoners of var or intomees or persons 

on tho seas or elsevhere; improper treatment of hostages; 

plunder of public or private property; vanton destruction 

of cities, tovns or villages; or devastation not Justified 

by military necessity. 

(c) Murder, oxtormination, enslavement, deportation and other 

inhuman acts committed against any civilian population 

before or during the var, or persecutions on political, 

racial or roligious grounds in execution of, or in connection 

with, any crime defined herein; vhether or not in violation 

of the domestic lavs of tho courLry vhoro perpetratod. 

(2) The offence nood not have boon committod after a particular date 

to render the responsible party cr parties subject to arrest, 

but in general should havo been ccmmltted since or in the period 

immediately procodlng the Mukden incident of I8 September 1931." 

In tho China Regulations** the Jurisdiction of tho Commission Is 

circumscribed as follovs: "The military ccmmisslons t-stablished hereunder 

shall havo Jurisdiction over the folloving offences: Violations of 

the lavs or customs of var, including but net limited to murder, torture, 

or ill-treatment or prisoners of var or persons on the seas; killing or 

ill-treatment of hostages, murder, torture or ill-treatment, or deportation 

to slave labour or for any other illegal purposes, of civilians of; or 

In occuplccL 'tozxl'tory* plunder of public or private pz*opor'tyj von'ton 

* "Rogulatione Governing the Trial of Accused War Criminals", issued 
by General MacArthur. 

** A set of Regulations issued for the China Theatre on 21 January 19^-
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destruction of cities, towns or villages} devastation, destruction or 

damage of public or private property not justified by military necessity; 

jBurder, extermination, enslavement, deportation or other inhuman acts 

committed against any civilian population, or persecution on political, 

racial, mtional or religious grounds, in execution of or connecticn 

with any offence within the jvirisdiction of the commission, whether or 

not in violation of the domestic law of the country where perpetrated; 

and a l l other offences against the laws or customs of war; participation 

in a common plan or conspiracy to acci^plieh any of the foregoing. 

Loaders, organizers, instigators, accessories and accomplices participating 

in tho formulation or execution of any such common plan or conspiracy 

will bo hold responsible for a l l acts performed by any person in execution 

of that plan or conspiracy." 

In describing tho offences subject to tr i a l by Military Tribunals 

the Eegulations used in the Pacific Theatre and in China reflect the 

influence of the Four Power Agreement of 8 August 19 5̂, and particularly 

of Article 6 of the Charter of the International Military Tribunal annexed 

to i t . Under the Charter tho International Military Tribunal has 

Jurisdiction ovor: 

(a) Crimes against peace, 

(b) VJar Crimes, namely violation of the laws or customs of war, and 

(c) Crimes against humanity. 

Military Commissions operating under the Pacific Regulations have 

Jurisdiction over a l l offences, including, but not limited to, tho three 

typos of offences enumerated. It is also expressly stated there that 

the offences need not have been committed after a particular date, but in 

general should have been committed since or in the period immediately 

preceding tlio Mukden incident of 18 September 1931. 

Trials h-.ld by tho courts acting under Law Fo. 10 of tho Alliod 

Control Cawv-il f - j - Germany also, of course, pocE-jss jv-rlsdlction over 

crlmos agair.Lt hu:.2aaity (and indeed over crimes against peace), as well 
as over war orimes. (See page 134). It should bo added that paragraph 2 

of the Lanlsh Act of 12 July 1946, regarding the punishment of war criminals 

states that "... This act shall apply ... also to a l l acts which, though 

not specifically cited above, are covered by Article 6 of the Charter of 

the Intematlonal Military Tribunal . . . " * ' 

Neutral citizens are also, to some degree, protected by war crime 
trials. For instance. Article 1 o f the Norwegian Law of 13 December 19Jt6 

on the Punishment o f Foreign War Criminals, provides: 

* Eogardir^g Article 6 of the Charter sec above, Chapter I, Section B. 

/"Acts which 
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"Acts which, by roaeon of their character, come within tho scope 

of Norwegian criminal legislation are punishablo, according to 

Norwegian law, i f thoy vero oomtnittod in violation of the laws and 

customs of war by enemy citizens or other aliens who wero in onemy 

sorvlco or under •aony orders, a n d ^ "the said acts ware coomlttod 

In Norway or were directed against Norwegian citizons or Norwegian 

interests. In accordance with the terms of the Civil Criminal 

Code No. 12, paragraph k, with which should be read No. 13, 

paragraphs 1 and 3, tho above provision applies also to acts committed 

abroad to tho prejudice of Alliod legal rights or of rights which, as  

laid down by Boyal Proclamation, tvre deemed to bo ecLuivalent thereto."*' 

An explanatoiy memorandum of tho Norwegian Ministry of Justice and 

Polico dealing with this law states that, in rofeiTlng to rights which are 

equivalent to Allied rights, the DrcJbsmen had in mind particularly: 

(a) Danish citizens and their oconomlc Interests, and (b) neutral citizens 

in Norway or othor Alliod armed forcos or persons employed in othor Alliod 

war woric 

Certain categorios of neutral citizens would seom also to bo protected 

by Articlo 1 of tho French Ordinance of 28 August 19^4, concerning the 

prosecution of war criminals, which provides as follows: 

"Articlo 1. Enemy nationals or agents of other than French nationality 

who aro serving enemy administration or Interests and who aro guilty 

of ctimoB or offences coimltted since the beginning of hestilitles, 

either in France or in territories imdor tho authority of France, or 

against a French national, or a person under French protection, or a 

person serving or having served in tho French armed forcos, or a 

statoloss person resident in French territory before 17 Juno 19^0, 

or a refugee residing in French territory, or against the property 

of any natural persons enumerated above, and against any French 

corporate bodies, shall be nrosecutcd by French military tribunals 

and shall be judged in accordance with tho French laws in force, and 

according to tho provisions set out in the present ordinance, where 

such offences, oven i f committod at the time or under the pretext 

of an existing state of war are not justified by the laws and 

custcms of war " 

Articlo VII of the Chinese Law of 2k Octobor 19^6, governing the 

t r i a l of war criminals, provides that: 

"Alien combatants and non-combatants who committed any of the offences 

provided under Article II against the Allied Nations or their nationals, 

* Italics not in tho original. 

/or against 
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or agclnst allcna under tho protootion' of the Chinese Goveramcnt arc 

subject to the application of the present Law." (Italics inserted.) 

Eolevant in this connection aiRo is the t r i a l of Johann Schwarzhubcr 

and fifteen others, tried before a Military Court at Hamburg from 

5 December I9U6 - 3 February. 19^7, (the Ravensbruck Concentration Camp Trial). 

Of somD interest In connection with tho requirement that a breach of 

the. laws and usages of war cannot Involve offences by enemy nationals 

against enemy nationals, is tho question whether territory can be annexed 

while war is s t i l l In progress. Thus, IP the Bolson trial* tbe defonce claimed 

that a number of tho victims of atrocities committed In Belsen and 

Auschwitz had ceased to be Alliod nationals and had become Gorman subjects 

as a result of the annexation of their Homelands by Germany. The FrosecutioD 

replied that before i t was possible for a coimtry to be annexed, the war 

must be ended, mile a war was s t i l l in progress, the citizens were 

entitled to the protection of the Hague Convention. 

Oppenheim-Lauterpacht, Intematlonal Law, Volume I, Fifth Edition, 

page 450, states tliat tho act of forcibly taking poasesalon of a part of 

an emeny's territory during tho continuance of war, "although the conqueror 

may intend to keep the conquered territory and therefore to annex i t , docs 

not confer a title so long as the war has not terminated either through 

simple cessation of hostilities or by a treaty of peace. Therefore, the 

practice, which sometimes prevails, of annexing during a war a conquered 

part of enemy territory cannot be approved. For annexation of conquered 

enemy territory, whether of the whole or of part, confers a title only after 

a firmly established conquest, and so long as war continues, conquest is not 

firmly established. 

This doctrine was underlined in the judgment of the International 

Military Tribunal at Numberg where i t was stated: 

"A further submission was made that Germany was no longer bound 

by the rules of land warfare in many of the territories occupied 

during tho war because Germany had completely subjugated those 

countries and incorporated them into the German Reich, a fact which 

gave Germany authority to deal with tho occupied countries as though 

they were part of Germany. In the view of the Tribunal i t is 

unnecessary in this case to decide whether this doctrine of subjugation, 

dependent as i t is upon military conquest, has any application where 

the subjugation is the result of the crime of aggressive war. Tho 

doctrine was never considered to be applicable so long as there was 

an army in the field attempting to restore the occupied countries to 

See page 1^6. 
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their true owners, and In this case, therefore, the doctrine could not 

apply to any territories occupied aftei* 1 September 1939. As to tho 

war crimes committed in Bohemia and Moravia, i t is a sufficient answer 

that those territories were never added to the Belch, but a more 

protcctorato was established over them."* 

The same problem vas touched upon in the Milch t r i a l . (See page lk&), 

5. Armed Forces 

Very few trials have so far been brought to the attention of the 

United llations War Crimes CoBmiasion In vhlch ollagntions of violations 

of laws and custcms of war, designed to protect the fighting forces 

against Illegal moans of warfare, have boon the subject of trials. 

In tho t r i a l of S,S, Brigadcfuhrer Kurt Meyer, hold by a Canadian 

Military Court at Aurich from 10-28 December 194-5, i t was alleged, 

inter alia, that tho accused, i n violation of the laws and usages of war, 

during the fighting in 19^3 - 19'*-4, in Belgium and Franco, "incited and 

counselled troops under his command to deny quarter to alliod troops," 

and this was one of the charges on which Meyer was found guilty, Neverthelesi 

i t is doubtful whether such offenses should be classified as offences against 

the members of armed forces or offences against prisoners of war. They 

are of course specifically prohibited by Artlclo 23 (d) of the Hague 

Convention which provides: 

"Article 23. In addition to the prohibitions provided by special 

Conventions, i t i s particularly forbidden: 

(d) To declare that no quarter will be given;" 

6, Prisoners of War 

Cases concerning offences against prisoners of war and against 

inhabitants of occupied territories form the two main categories of war 

ortDB t r i a l s . 

(i) Interpretation of tho term "Prisoner of VJar" 

Under this heading, the following questions, among others, should be 

examined: 

(a) The interpretation of the Hague and Geneva Conventions so as  

to oovor cri^os coradttod n-̂ t i n camps, but on tho line of march. 

Trials which are relevant to this point Include the t r i a l of 

Amo Eeering, hold before a British Military Court at Hannover from 

24-26 January 1946, in which a member of a guard company was accused of 

ill-treating members of the British army and other British Allied nationals 

while on tho march with a column of prisoners of war from Marienburg to 

Brunswick. The accused was found guilty, the prosecutor having submitted 

that the column of march described in the tr i a l was to a l l intents the 

* British Command Paper, Cmd. 69^, page 65. 
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same and in the same position as a Prisoner of War Camp. A l l the duties set 

out in the Geneva Prisoner of War Convention f e l l on the shoulders of 

the accused. 

Reference should also he made to the tr i a l of Capt. Shoichi Yamamoto 

and ten others, Japanese nationals, tried hy an Australian Military Court 

from 20-2t May 19^6 at Rataul. 

(h) The Application of the Hairue and Geneva Conventions to  

crimes committed against Prisoners of War in Concentration Camps 

During tne couse of the Belsen tr-'al ''see page 146) Col. Smith 

(refcnce Counsel) pointed out that in one of the instances charged, vhere 

victims vere prisoners of var, a British subject vho had been captured 

as a prisoner of var vas transferred to tho concentration camp. This vas 

a clear international vrong, but the vrong consisted in ceasing to treat 

him as a prisoner of var, in taking him out of tho camp, vhere ho was 

protected by the Geneva Convention, and putting him in a concentration 

camp where he was exposed to the some treatment as any other imate. The 

responsibility rested with those who sent him to Auschwitz or Belsen, but 

the responsibility of the people at Auschwitz and Belsen was the same in 

regard to that man as to any other inmate. Counsel did not know whether 

they ovon knew he was a prisoner of war. In any case they had no option 

but to treat him as anyone else. 

In his closing address, tho Prosecutor claimed that Colonel Smith 

had suggested that the crime Involved was the moving of the prisoner of 

war from tho prisoner of war camp into the concentration camp and that 

anything which happened to him thereafter was thereby excused. The 

Prosecutor found i t difficult to accept the suggestion that i f a man were 

ill-treated in a prisoner of war camp that was a war crime, but i f the 

ill-treatment took place outside in the street or in a concentration camp, 

it was not.* 

(c) The interpretation given to Article 23 (o)** of the  

Hague Convention 

The Hague Convention was drafted long before the possibility of airmen 

escapir.g frcm aircraft by parachute was thought of; nevertheless, tho 

articlo of tho Convention has, of course, been interpreted to cover balcd-

out airmen, whether captured by the enemy armed forces or by enemy civilians. 

* In so far as i t did not arrive at a special finding regarding the victim 
in quostlon, who was mentioned on the Belsen Charge Sheet, the Court 
would appear to have rejected Colonel Smith's argument. 

** Soo pages 170-71. 
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Reference should be made in this connoctlon for instance to tho t r i a l of 

Josof Harigobl before an American Military Conmission at Eachau on 

18 October 191̂ 5, and to tho t r i a l of Alfred Keller before an American 

Intormediate Military Oovorrjnent Court at Ludvlgsburg on 2 April 19k6. 

In connection vith the application of this article and of the Geneva 

Convention to paratroops, see the t r i a l of Hans Wichman before a British 

Military Court at Hamburg on 29 November 19h^ and the t r i a l of Hoinrich Klein 

and fourteen others before a British Military Court at Wuppertal from 

22 to 25 May 19^ ,̂ and also tho t r i a l of Kurt Student, before a British 

Military Court, at Luneberg, Germany from 6-10 May 1946. 

(d) Tho question vhether members of Roslstaneo Movemonts  

become Prisoners of War on Capture 

Seo for instance, tho roforoncos mado under Allied Civilians in  

Occuplod Tcrritorlos vho take up Arms against the Enemy; soe also t r i a l 

6t Carl Bauer and two others before a French Military Tribunal at DlJon, 

of which tho Judgment was delivered on 18 October 19^5, the t r i a l of 

Hoinrich Sasso and throe others, before a French Military Tribunal at 

Bordeaux, of which the Judgment was delivered on 15 April 19̂ ^ and the 

t r i a l cf Johann Gcnz, held beforo a French Military Tribunal at Toulouso, 

of which tho Judgment was delivered on l6 April 19^6. 

In tho f i r s t of tho French trial s referred to above, a detachment of 

German marines captured throe Frenchmen wearing mainly c i v i l i a n clothes, 

but having some distinctive military signs as part of thoir gannents, or 

on the garments themselves. One or two had a French tri-colour band orcrad 

tho arm as worn by members of tjio FFI and wore an American military cap. 

Tho throe men wore capturod i n tho course of combats between Gorman units 

and regular French troops assistod by members of the FFI. A l l wero shot 

without t r i a l and without having ccirmltted any offence apart from the fact 

that thoy fought with arms against Gorman units. The Tribunal found the 

defendants guilty of "murdering three prisoners of war" and condemned thorn 

to various penalities, one of thorn to death. In doing so tho Tribunal 

apparently admitted tho argument of tho prosecution that what mattered 

moro than tho fact that the threo captured men wore some distinctive 

signs, vas tho fact "that troops of the.FFI were resisting for a whole 

day against the...(German) column, alongside the regular French troops, 

to the knowledgo of the Germans, that they wore fighting against invading 

troops without having had the time to organize tlicmselves and that, 

consequently, they wore covered by the IV Hague Convention..." This was a 

roforcncc to Article 2 of the Hague Regulations, which covers civilians 

"cf a territory not under occupation", nrho take up ama to resist the 

invading troops vlthout having had timo to organize themselves in accordance 

/with Article 1, 
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vith Artlclo 1, If thoy carry arms openly, and If thoy respect the laws 

and customs of war. In this case tho TrlV'anal establlshod in addition 

that the cliiof defendant tried to Invoke tho right to "reprisals" by 

subalttlng in his defence that he had ordered the shooting of captured 

French combatants only If thoy resumed fighting. 

In the t r i a l of Lieutenant W. Kretzschmar by a French Military 

Tribunal at Angers (judgment pronounced on 25 March 19^6) i t was shown 

that two mcmbors of tho French Resistance Movement had attacked a small 

German outpost «lth the intention of making prisoners and bringing them 

to tholr headquarters. Thoy failed and were Instead captured themsolvos, 

one of them being wounded. Both had civilian clothes, but one wore a t r i 

colour band around his arm and a trl-colour badge in his buttonhole. 

The accused denlod having noticed these distinctive signs and invoked In 

his defence an order by Hitler to shoot summarily a l l irregular combatants. 

Tho Trlbvmal found the defendant guilty of homicide "not Justified by the 

lairs and customs of war" and condemned him to death. It is to bo assimod 

that tho Tribunal admitted tho Prosecutor's plea which was entirely based 

on the existence of the distinctive tri-colour signs and that, as in the 

previous case, i t treated the victims as prisonors of war entitled to the 

protection of intomational law. 

Tho above two trails are an Illustration of tho ways in which i t is 

pcssiblo to interpret the moaning of Article 1 and 2 of the Hague 

Eegulations, and to extend recognition to human rights in war time in cases 

vhcro a narrow interpretation would have led to tho opposite result. 

(o) Tho Question of tho circumstances in which Prisoners of War 

could bo treated as suspected war criminals 

See t r i a l of General Victor Alexander Frledrlch Willy Seegcr and 

five others, hold before a British Military Court at Wuppertal from 

1? June - 11 July 19^6. 

(11) A General Provision Protecting Prisoners of War 

Cno general provision protecting prisoners of war is Article I8 of 

the Geneva Prisoners of War Convention, which provides that: 

"Each Prisoner of War Camp shall bo placed under the authority of a 

responsible officer..." 

This artlclo was quoted, for instance, by the prosecutor in tho t r i a l 

of Amo Hcering, held before a British Military Court at Hannover, from 

2k-26 January 19^6. 

(ill) The Right to Life and Health 

Kumorous provisions of the Hague and Geneva Conventions attempt 

to secure for prisoners of war their rights to life and health. These may 

be divided into two categories: 

/(a) Those aimed 



(a) Those Giood at maintaining seneral minimum conditions 

conducive to l i f e and health and placing on the authorities 

holding prisoners, a duty to maintain prisoners of war. 

This class includes the following, a l l of which have heen 

quoted in actual war crime trials: 

Hague Convention, Article h: 

"Prisoners of war are in the power of the hostile Government, 

hut not of the individuals or corps who capture them. 

They must be humanely treated. 

A l l their personal belongings, except arms, horses and military 

papers, remain their property." 

Hague Convention, Article 7: 

"The Government into whose hands prisoners of war have fallen 

is charged with their maintenance. 

In default of special agreement between the belligerents, 

prisoners of war shall bo treated, as regards rations, quarters 

and clothing, on the same footing as the troops of the Government 

which captured them." 

Geneva Prisoners of War Convention, Article 2; 

"Prisonors of war are in the power of the hostile Government, 

but not of the individuals or formation which captured them. 

They shall at a l l times be humanely treated and protected, 

particularly against acts of violence, from insults and from 

public curiosity. 

Measures of reprisal against them are forbidden." 

Geneva Convention, Article 3; 

"Prisoners of war are entitled to respect for their persons 

and honour. Women shall be treated with a l l consideration duo to 

their sex. 

Prisoners retain their f u l l c i v i l capacity." 

Geneva Convention, Article k: 

'•Che detaining Power is required to provide for the maintenance 

of prisoners of war in its charge. 

Differences of treatment between prisoners are permissible 

only i f such differences are based on the military rank, the state 

of physical or mental health, the professional abilities, or the 

sex of those who benefit from them." 

Geneva Convention, Article 7: 

"As soon as possible after their capture, prisonors of war 

shall be evacuated to depots sufficiently removed from the fighting 

zone for them to be out of danger, 

/Only prisoners 
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Oaly prisoners who, by reason of their wounds or maladies, 

vo-old run greater risks by being evacuated than by remaining may 

be kept temporarily in a dangerous zone. 

Prisoners shall not be unnocossarily exposed to danger while 

awaitirig evacuation from a fighting send " 

Geneva Convention, Article 9: 

"Prisoners of var may be interned in a town, fortress, or 

other place, and may bo required not to go beyond certain fixed 

limits. They may also be interned in fenced compe; they shall 

not be confined or imprisoned except as a measure indispensable 

for safety or health, and only so long as circumstances exist 

which necessitate such a measure. 

Prisoners captured in districts which are unhealthy or 

whose climate is deleterious to persons ccming from tcmporato 

climates shall be removed as soon as possible to a more favourable 

climate. 

Geneva Convention, Article 10; 

"Prisoners of war shall be lodged in buildings or huts 

which afford a l l possible safeguards as regards hygiene and 

salubrity. 

Tlie premises must bo entirely free from damp, and adequately 

heated and lighted. A l l precautions shall be taken against tho 

danger of f l r o . 

As regards dormitories, their total area, minimum cubic air 

space, fitting and bedding material, tho conditions shall be tho 

same as for tho depot troops of tho detaining Power." 

Geneva Convention, Article 11; 

"Tho food ration of prisoners of war shall be equivalent 

in quantity and quality to that of the dopot troops. 

Prisoners shall also bo afforded tho moans of preparing 

for themselves such additional articles of food as they may 

possess. 

Sufficient drinking water shaU be supplied to them. Tho 

use of tobacco shall be authorized. Prisoners may bo employed 

in the kitchens. 

A l l collective disciplinary measures affecting food aro 

prohibited." 

Geneva Convention, Article 12; 

"Clothing, underwear and footwear shall bo supplied to 

prisoners of war by the detaining Power. The regular replacement 

/and repair 
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and repair of such articles shall to assured. Workers shall also 

rocoive working kits wherover tho naturo of tho work raquires i t . 

In a l l camps, canteens shall he installed at which 

prisoners shall bo able to procure, at the local market price, 

food commodities and ordinary articlet. 

The profits accruing to tho atoinlstrations of the camps 

from the cantcons shall be utilised for the benefit of tho 

prisoners." i 

Goncva Convontion, Article 13; 

"Belligerents shall bo required to take a l l necessary 

hygienic measures to ensure the cleanliness and salubrity of 

camps and to prevent epidemics. 

Prisonors of war shall have for their use, day and night, 

conveniences which conform to the rules of hygiene and are 

maintained in a constant state of cleanliness. 

In addition and without prejudice to tho provision as far 

as possible of baths and shower-baths in the camps, the 

prisoners shall be provided with a sufficient quantity of 

water for their bodily cleanliness. 

Thoy shall have facilities for engaging in physical 

cxerolsos and obtaining the bonefit of being out of doors." 

Genova Convention, Article ik: 

"Each camp shall possess an infirmary, where prisoners of 

war shall receive attention of any kind of which they may be in 

need. If necessary. Isolation establishments shall be reserved 

for patients stiffering from infectious and contagious diseases. 

Tho expenses of treatment, including thoso of temporary 

remedial apparatus, shall be borne by the detaining Power. 

Belligerents shall be required to issue, on demand, to any 

prisoner treated, an official statement indicating the nature and 

duration of his Illness and of the troatmcnt received. 

It shall be permissible for belligerents mutually to authorize 

each other, by moans of special agreements, to retain in the camps 

doctors and medical orderlies for the purpose of caring for tholr 

prisoner compatriots. 

Prisoners who have contracted a serious malady, or whoso 

condition necessitates important surgical treatment shall be 

admitted, at the expense of the detaining Power, to any military 

or c i v i l institution qualified to treat them." 

/Geneva 
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Geneva Convention, Article 1?: 

"Belligerents shall encourage as much as possible the organization of 

intellectual and sporting p-jrsuits by the prisoners of war." 

Geneva Convention, Article 25: 

"Unless the course of military cperacions demands i t , sick and 

wounded prisoners of war.shall not be transferred i f their recovery 

might be prejudiced by the Journey." 

Geneva Convention, Article 27: 

"Belligerents may employ as workmen prisoners of war who are 

physically f i t , ether than officers and persons of equivalent status 

according to their rank and their ability. 

Non-commissioned officers who are prisoners of var may be compelled 

to undertake only supervisory work, unless they expressly request 

remunerative occupation. 

Geneva Convention, Article 28: 

"The detaining Power shall as3um.e entire responsibility for the 

maintenance, care, treatment and the payment of the wages of prisoners 

of war working for private individuals." 

Geneva Convention, Article 32; 

"It is forbidden to employ prisoners of war on unhealthy or 

dangerous work. 

Conditions of work shall not be rendered more arduous by 

disciplinary measures." 

Geneva Convention, Article 33: 

"Conditions governing labour detachments shall be similar to those of 

prisoners-of-war camps, particularly as concerns hygienic conditions, 

food, care in case of accidents or sickness, correspondence and the 

reception of parcels. 

Every labour detachment shall be attached to a prisoners' camp. The 

commandant of this camp shall be responsible for the observance in the 

labour detachment of the provisions of the present Convention." 

It will be noted, of course, that Articles Ik and 25 are also relevant 

In connection with the rights of tho sick and wounded (see page 178). 

Examples of trials In which these articles have been quoted and in which 

tke rights of prisoners of war to l i f e and health have been vindicated, are 

the following: Trial of Martin Gottfried Weiss and thirty-nine others, before 

an American General Military Govemment Court at Eachau, from 15 November -

13 December 19^5, (the Dachau Concentration Camp case), the tria l of 

/Major General Otsuka 
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Major General Otsula and forty-three others before an American Military 

Conanission at Singapore from 8 August - 10 October l^kS, the t r i a l of 

Giulio Oldani, an Italian national, tried before an American Military 

Commission at Florence from 31 October to 7 November 19^6; tho tri a l of 

Osvald Pohl and seventeen others, before an A^uerlcan Military Tribunal at 

Nurnberg (Subsequent Froceedings Case No. k); the t r i a l of Frledrlch Flick 

and five others, before an American Military Tribunal at Nmrnberg (Subsequent 

Proceedings Case No. 5); the t r i a l of Carl Krauch and tventy-tvo others 

before an American Military Tribunal at Numberg (the I. G. Farben Industrie 

case), (Subsequent Proceedings No. 6) ; the t r i a l of Josef Altstotter and 

fifteen others, before an American Military Tribunal at Nurnberg, (Subsequent 

Proceedings Case No. 3) ; the t r i a l of Alfried Krupp von Bohlen und Halbach, 

before an American Military ^Tribunal at Hiimberg, (the Krupp case), 

(Subsequent Proceedings No. ] 0 ) ; the tri a l of Captain Wadaal Shlrozu and 

thirty-five others, before an Australian Mf.litary Court, from 2 to 18 January 

I9I+6 at Ambon and from 25 January to 15 February 19^6 at Morotaij the trial 

of Lieutenant Talsuke Kavazumi and eight others, before an Australian Military 

Court at Morotai from 5 - l 4 Febrxiary 1946; the t r i a l of Erich Klllinger and 

four others before a British Military Court at Wuppertal, from 26 November 

to 3 December 19^5; the tri a l of Amo Heerlng, before a British Military Court 

at Hannover from 2k to 26 January 1946 and the t r i a l of Kurt Student before a 

British Military Court at Luneberg from 6 to 10 May 1946. 

(b) Those aimed at ensuring that prisoners of var are not exposed to 

unnecessary danger, or vounded or Idllod vithout duo cause. The folloving 

articles of this class have been quoted In var crime trials: 

Hague Convention. Article 6: 

"The State may employ the labour of prisoners of war other than 

officers, according to their rank and capacity. The work shall not be 

excessive, and shall have no connection with the operations of the war. 
It 

Hague Convention, Article 23: 

"In addition to the prohibitions provided by special Conventions, 

i t is particularly forbidden: 

(c) To k i l l or wound im.'eneiiy.'who, having laid down his arms, or 

no longer having means of defence, has surrendered at discretion; 

(d) To declare that no quarter will be given;" 

Geneva Convention, Article 31: 

"Work done by prisoners of var shall have no direct connection with 

the operations of the var. In particular, It is forbidden to employ 

/prisoners 
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prisoners In the manufacture cr transport of arms or munitions of any 

kind, or on the transport of material destined for comhatunt units. 

.\rticle 32 of the Geneva Convention, which has heen quoted above, is 

edso relevant in this connection, 

Ti-ials in which these articles have been quoted and in which these rlf^ts 

have been vindicated, are the following: United States t r i a l cf General 

Toiaohuld Yamashita, (see page I50), United States t r i a l of Tikltakl Yalchl 

beforo a Military Commission at Yoliohoma on 7 M^ch.1946; t r i a l of 

Genji Matsuda and Jeichl Kuwashlma, before an American Military Cdmrnission at 

Shanghai from 5 - 13 September 19^6; t r i a l of Tomoki Nakamura, before an 

American Military Commission at Yokohama from I8.September to 28 Do-ember 19^6; 

trial of Hiroshi F u j i i , a Japanese national before an American Military 

Commission at Yokohcma from 28 Sautemter to 31 Deceu.ber 19^6; t r i a l of 

Glulio Oldani, on Italian national before an American Military Commission 

at Florence from 3I October to 7 November 19^6; t r i a l of Erhard Milch, 

(Subsequent Proceedings caso No. 2); t r i a l of Oswald Pohl and seventeen others, 

(Subsequent Proceedings No. k); t r i a l of Friedrich Flick and five others, 

(Subsequent Proceedings No. 5); t r i a l of Carl Krauch and twenty-two others 

(Subsequent Procoedlngs No. 6) ; t r i a l of Alfried Krupp von Bohlen und Halbach 

and eleven others (Subsequent Proceedings No. 10); t r i a l of General Anton 

Eostlor, before an American Military.Commission, Borne, from 8 to 12 October 19^5; 

trial of Otto Sandrock and three others (the "Almelo Trial") before a British 

Military Court at Almelo, Holland, from 2k to 26 November 19^5; the t r i a l of 

Eear-Admlral Nlsuko Masuda and four others, before a Uhited States Military 

Commission at Kwajaleln Island, Marshall Islands, from 7 - 1 3 December 194-5, 

(the "Jaliilt Atoll Case"); the t r i a l of Leo Rosonnu, before a British 

Military Court at Hannover on 13.August 1946, and the t r i a l of Kurt Student 

before a British Military Court at Luneberg from 6 to 10 May, 1946. 

The above are, of course, only examples of this type of t r i a l , since 

cases involving allegations of the killing or wounding of prisoners of war, 

probably form the largest category of trials. 

Two trials in which the prohibition contained in Article 23 (d) of tha 

Hacue Eegulatlons was referred to, are the t r i a l of S, S. Brigadefuhror 

Kurt Meyer before a Canadian Military Court at Aurlch, from 10 to 28 December 

1945, and the t r i a l of K&rl Maria von Behren beforo a British Military Court 

at Hamburg on 28 to 31 May 1946. 

(iv) The Eight to Integrity.of the Perscn 

General articles protecting this right are the Hague Convention, 

'•-rtlcle 4 and Article 23 (c) (see pages I66, I70,) and the Geneva 

Convention, Articles 2 and 3, (see pages 166, 99), 

/These provisions 
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These provisions have been quoted In numerous tri a l s , particularly 

where obvious ill-treatment of prisoners of war Is Involved. In the 

nature of the offences alleged, no such comparatively detailed regulations 

are required to prohibit these offonces as are required to protect the health 

of prisoners of war. (The latter must Incluue, for instance, provisions 

relating to food and clothing, hygiene, wasMng fac i l i t i e s , provisions for 

physical exercise, etc.) 

Examples of trials which are relevant In this connection. Include varloua 

of the concentration camp cases. Reference should also be made to the trial 

of Takashl Salcal, before a Chinese War Crimes Military Tribunal of the 

Ministry of National Defence at Nanking on 27 August 19^6, the t r i a l of 

Karl-Hans Hermann KLinge, before the Supreme Court of Norway on 27 February 

1946, the t r i a l of S. S. Brigadefuhrer Kurt Meyer (see page l62) the trials 

of Erich Klllinger and four others and Arno Heerlng, (see pages 162, I63; and 

170); the t r i a l of Willi Mackenser before a British Military Court, Hannover, 

on 28 January 1946; the t r i a l of Giulio Oldani, before an American Military 

Commission (see page 170); Nurnberg Subsequent Proceedings Cases Nos. 2, 

3 and 4; the French t r i a l of Richard Ralth before a Military Tribunal at Nancy, 

of which Judgment was delivered on I8 Hay 1946; t r i a l of Heinrich Heusch, 

before a French Permanent Military Tribunal at Metz on 7 November 1946, and 

the t r i a l of Pierre Humbert before a French Permanent Military Tribunal at 

Metz on 9 January 19 7̂. 

It i s , perhaps, relevant to include here cases illustrating the 

prohibition of the Infraction of excessive punishment on prisoners of war. 

The relevant articles are: 

Geneva Convention, Article 46: 

"Prisoners of war shall not be subjected by the military authorities 

or the tribunals of the detaining Power to penalties other than those 

which are prescribed for similar acts by members of the national forces. 

Officers, non-commissioned officers or private soldiers, 

prisoners of war, undergoing disciplinary punishment shall not be 

subjected to treatment less favovrable than that prescribed, as regards 

the same punishment, for similar ranks in the armed forces of the 

detaining Power. 

All forms of corporal punishment, confinement In premises not 

lighted by daylight and, in general, a l l forms of cruelty whatsoever, 

are prohibited. 

Collective penalties for individual acts are also prohibited." 

Geneva Convention, Article $4; 

"Imprisonment is the most severe disciplinary punishment which may 

be inflicted on a prisoner of war. 
/The duration 
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Ihe diiration cf any single punishment shall not exceed thirty 

days..." 

Relevant trials Include Uhlted States tri a l of Giullo Oldani, (see page 17Q 

and British t r i a l of Ai-no Heerlng. (See pages l62, 163), 

A t r i a l Illustrative of the prohibition contained in Article 2 of the 

Geneva Convention, concerning the exposing ox prisoners of war to insults and 

public curiosity, is the t r i a l of Lieutenant General Kurt Maelzer, before an 

American Military Commission at Florence from 9 to ih -September 19^6. 

•(v) The Right to Freedom of Movement 

Reference is made to pages 114 - 115 for certain material relating to 

the shooting of prisoners of war while trying to escape. A prisoner of war 

must not, of course, be shot for attempting to escape. 

Article 50 of the Geneva Convention, provides as follows: 

"Escaped prisoners of \7&r who are re-captured before they have 

been able to rejoin their own armed forces or to leave the territory 

occupied by the armed forces which captured them shall be liable only 

to disciplinary punishment. 

Prisoners who, after succeeding in rejoining their armed forces 

or in leaving the territor^^ occupied by the armed forces which 

captured them, are again tohen prisoner shall not be liable ±0 any 

punishment for their previous escape." 

Relevant trials are: Trial of Sub-Lieutenant Matagl Honjl and 

P/O Eizo Kurbkawa, before an Australian Military Court at Morotai on 

18 February 1946; t r i a l of Captain Eyotaro Tamamoto and twelve others, before 

an Australian Military Court at Rabaul from 3 - 6 May 1946 and the t r i a l of 

Captain Tcma Ikeba and three others, before an Australian Military Court at 

Rabaul from I5 to 16 May 1946. 

Further, the defence that the "prisoner was shot while trying to escape" 

cannot be pleaded successfully i f the only purpose of his escape was to save 

himself frcm being killed, contrary to international law; see t r i a l of 

Johann Melchlor and Walter Hlrschelmann before an American General Military 

Government Court at Ludwigsburg from 22 to 24 January 1946. 

The Geneva Convention provides. In Article 13, that prisoners of war 

"shall have facilities for engaging In physical exercises and obtaining the 

benefit of being out-of-doors". The Hague Convention provides, in Article 5, 

that: 

"Prisoners of war may be interned in a town, fortress, camp or other 

place, and are bound net to go beyond certain fixed limits; but they 

carjiot be placed in confinement except as an indispensable measure of 

safety, and only while the circumstances which necessitate the measure 

continue to exist." /This last 
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This last pair of provisions seeas to f a l l more naturally under the 

heading "Bight to Freedom of Movement" than dees the previous discussion of 

the position regarding prisoners who attempt to escape. Nevertheless, the 

legal position regarding prisoners vho try to escape has some interest and 

this section would seem to be the most appropriate one in which to Include a 

reference to the point. 

Further trials illustrative of the protection of the right of freedom 

of movement of prisoners of war are the folloirLng: the t r i a l of Colonel 

Stefano Orofalo, an Italian national, before a British m i t a r y Court at 

Afragola on 20 and 21 May 1946; the Dachau Concentration Camp case, 

(see page l47); the American t r i a l of Johann Melchior and Walter Hirschelmann, 

(see page 172); Subsequent Proceedings cases Nos. 2, 3, 4 and 10, and the 

Canadian tri a l of Johann Neitz before a Military Court at Aurich from 

15 to 25 Ifarch 1946. 

(vi) The Bight to Fair Trial 

A number of provisions deal with the right to fair t r i a l . The Geneva 

Prisoners of War Convention provides as follows in Articles 60 to 67, which 

comprise the contents of the section headed "Judicial Proceedings": 

Article 60; 

"At the commencement cf a judicial hearing against a prisoner of var, 

the detaining Power shall notify the representative of the protecting Pove: 

as soon as possible, and In any case before the date fixed for the opening 

of the hearing. 

The said notification shall contain the following particulars: 

(a) Civil status and rani: of the prisoner. 

(b) Place of residence or detention. 

(c) Statement of the charge or charges, and of the legal 

provisions applicable. 

If i t is not possible in this notification to indicate particulars 

of the court which will try the case, the date of the opening of tho 

hearing and the place where i t will take place, these particulars shall be 

furnished to the representative of the protecting Power at a later date, 

but as soon as possible and in any case at least three weeks before the 

opening of the hearing." 

Article 61: 

"No prisoner of war shall be sentenced without being given the 

opportunity to defend himself. 

No prisoner shall be compelled to admit that he is guilty of the 

offence of which he is accused." 

Article 62: 

"The prisoner of war shall have the right to be assisted by a 

qualified advocate of his own choice, and, i f necessary, to have recourse 

/to the offices 
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to the offices of a competent Interpreter. He shall be Informed of 

his right by the detaining Power In good time before the hearing. 

Falling a choice on the part of the prisoner, the protecting Power 

may procure an advocate for him. The detaining Power shall, on the 

request of the protecting Power, furnisn bo the latter a l i s t of persons 

qualified to conduct the defence. 

The representatives of the protecting Power shall have the right to 

attend the hearing of the case. 

Tha only exception to this rule is where the hearing has to be 

kept secret in the Interests of the safety of the State. The 

detaining Power would then notify the protecting Power accordingly." 

Article 63; 

"A sentence shall only be pronounced on a prisoner of war by the 

same tribunals and in accordance with the same p.>ocodure as In the case 

of persons belonging to the armed forces of the detaining Power." 

Article 6k: 

"Every prisoner of war shall have the right of appeal Rgainst any 

sentence against him in the same manner as persons belonging to the 

armed forces of the detaining Power." 

Article 65; 

"Sentences pronounced against prisoners of war shall be communicated 

immediately to the protecting Power." 

Article 66; 

"If sentence of death Is passed on a prisoner of war, a communication 

setting forth in detail the nature and the circumstances of the offence 

shall be addressed as socn as possible to the representative of the 

protecting Power for transmission to the Power in whose armed forces the 

prisoner served. " 

The sentence shall not be carried out before the expiration of a 

period of at least three months from the date of the receipt of this 

communication by the protecting Power." 

Article 67: 

"No prisoner of war may be deprived of the benefit of the provisions 

of Article k2 of the present Convention as the result of a Judgment or 

otherwise."* 

* /a:ticle k2 lays down the right of nrlsoners of war to make petitions to 
the captor authorities and to brin^ the notice of the protecting Power 
to such petitions. 

, /Any tr i a l 



E/CN.lf/W.19 
Page 176 

Any t r i a l In which the allegation I3 made that prisoners were shot 

without cause Is, of course, an illustration of the violation of the right 

to a fair t r i a l . In some cases, however, the right to a fair t r i a l has 

been discussed in further detail. Reference is made to the following trials; 

the t r i a l of Karl-Hans Hermann Klinge, befrre the Supreme Court of Norway 

on 27 February 1946; the t r i a l of Karl Adam Oolkol and thirteen others before 

a British Millta'^y Court at Wuppertal from 15 to 21 May 1946; the trial of 

Heinrich Klein and fourteen others before a British Military Court at 

Wuppertal from 22 to 25 May 1946; the t r i a l of General Victor Alexander 

Frledrlch Willy Seeger (see page 1"̂  ; the t r i a l of General Tomoyuki Yamashits 

(see page 150); the t r i a l of Jitsuo Dato and seven others before an American 

Military Commission at Shanghai from 1 to 22 July 1946" the t r i a l of 

Tanaka Hisakasu ard five others before an American Military Commission 

at Shanghai frcm I6 — 3I August 1946* the t r i a l of '̂ hl eru Sawada and thres 

others before an American Military Commission at Shanghai from 27 February 

15 
April 

(Subseĉ ueii't Proceedings Case No h) 

The above trials show, inter alia, that a l l types of prisoners, even 

captured guerrillas are entitled to some form of t r i a l before being subjected 

to execution or severe punishment. 

(vll) Religious Bights 

The religious rights of a prisoner or war are protected by Hague 

Convention, Article I8 and Geneva Convention, Article 16. Tfceee provide as 

follows: 

- Hague Oonvention, Article 18; 

"Prisoners of war shall enjoy complete liberty in the exercise of 

their religion. Including attendance at the services of their own 

church, on the sole condition that they comply with the police 

regulations issued by the military authorities." 

Geneva Convention, Article 16: 

"Prisoners of war shall bo permitted complete freedom in the 

performance of their religious duties, including attendance at the 

services of their faith, on the sole condition that they comply with 

the routine and police regulations prescribed by the military authorities 

Ministers of religion, who are prisoners of war, whatever may be 

their denomination, shall be allowed freely to minister to their 

co-religionists." 

Article 18 of the Hague Con/entlon appears among those whose violations 

is alleged In the Subsequent Proceedings trials against Carl Krauch and 

twenty-two others, and Alfried Krupp von Bohlen und Halbach and eleven others, 

(Nos. 6 and 10). 
/in the trial 
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In the t r i a l of Oswald Pohl and seventeen others, (Subsequent 

Proceedings, Case Ho. k), i t is alleged, inter alia, that Geneva Convention, 

Article 16 was violated by various of the accused. 

(vlii) Property Bights 

Article k of the Hague Convention provides that a l l the personal 

property of prisoners of war, "except arms, horses and military papers, 

remain their property". Article 6 of the Geneva Convention provides as 

follows: 

"All personal effects and articles in personal use - except arms, 

horses, military equipment and military papers - shall remain in the 

possession of prisoners of war, as well as their metal helmets and 

gas masks. 

Sums of money carried by prisoners may only be taken from them 

on the order of an officer and after the amount has been recorded. A 

receipt shall be given for them. Sums thus impoimded shall be placed 

to the account of each prisoner. 

Their identity tokens, badges of ranlc, decorations and articles 

of value may not be taken from the prisoners." 

Examples of the protection of these rights are afforded by the trials 

of Guilo Oldani and of Oswald Pohl and seventeen others, (Subsequent 

Proceedings, No. 4). (See page I5I). 

(ix) Civic Bights 

Article 3 of the Geneva Prisoners of War Convention lays down: 

"...prisoners retain their f u l l c i v i l capacity." It has been impossible, 

however, so far, to find a t r i a l which would throw light on the significance 

cf this provision. 

(x) Ihe Right not to be put to Slavery 

Article 27 of the Geneva Convention provides: 

"Belligerents nay employ as workmen prisoners of war who are 

physically f i t , other than officers and persons of equivalent status 

according to their rank and ability. 

Nevertheless, i f officers or persons of equivalent status ask 

for suitable vcrk, this shall be found for them as far as possible. 

Non-commissioned officers who are prisoners of war may be 

compelled to undertake only supervisory work, unless they expressly 

request remunerative occupation." 

Nevertheless, there are limits to tho extent to which the labour of 

prisoners of war may be used by the capturing power. Trials which are 

relevant in- connection with the right of prisoners of war and others not to 

be put to slavery include the tritas of Erhard Milch, Josef Alstotter and 

fifteen others, and of Oswald Pohl and seventeen others, (Subsequent 

I^ceedlngs Cases Nos. 2, 3 and 4 ) . 
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7. The Sick- and Wounded 

Special provision is made for the protection of the sick and wounded 

by the Geneva Convention of 1929 for the Amelioration of the Condition of the 

Vtoimded and Sick in Armies in the Field. Of this Convention, the following 

articles have been quoted in war crime trials: 

Article 1: 

"Officers and soldiers and other persons officially attached to 

the armed forces who are wounded or sick shall be respected and 

protected in a l l circumstances; they shall be treated with humanity and 

cared for medically without distinction of nationality, by the 

belligerent in whose power they may be. 

Nevertheless, the belligerent who is compelled tc abandon wounded 

or sick to the enemy, shall, as far as military exigencies permit, 

leave with them a portion of his medical personnel and material to help 

with their treatment." 

Article 19: 

"As a conroliment to Switzerland, the heraldic emblem of the red 

cross on a white ground, formed by reversing the Federal colours, is 

retained as the emblem and distinctive sign of tho medical service of 

armed forces. 

Nevertheless, in the case o^ countries which already use, in place 

of the Pod Cross, the Red Crescent or tho Red Lion and Sun on a white 

ground as a distinctive sign, these emblems are also recognized by the 

terms of the present Convention." 

Article 20: 

"The emblem shall figure on the flags, armlets, and on a l l material 

belonging to the medical service, with the permission of the competent 

military authority." 

Article 22; 

"The distinctive flag of the Convention shall be hoisted only over 

such medical formations and establishments as are entitled to be 

respected under the Convention, and with the consent of the military 

authorities. In fixed establishments i t shall be, and in mobile 

formations i t may be, accon^^anied by the national flag of the belligerent 

to whom the formation or establishment belongs. 

Nevertheless, medical fcrmations which have fallen into the hands 

of the enemy, so long as they are in that situation, shall not fly any 

other flag than that of the Convention. 

Belligerents shall take the necessary steps, so far as military 

exigencies permit, to malce clearly visible to the enemy forces, whether 

/land, air or sea 
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land, air, or sea, the distinctive oniblanis indicating medical 

formations and establishments, in order to avoid the possibility of 

any offensive action." 

In Article 2 of the Convention i t is stated that: 

"Except as regards the treatment to be provided for them in virtue 

of the preceding article, the wounded and sick of an army who f a l l into 

the hands of the enemy shall be prisoners of war, and the general 

provisions of international law concerning prisoners of war shall be 

applicable to them. 

Belligerents shaU, however, be free to prescribe, for the 

benefit of wounded or sick prisoners, such arrangements as they may 

think f i t beyond the limits of the existing obligations." 

Examples of the protection of the rights of the stick and wounded 

are provided by the t r i a l of Kurt Meyer before a Canadian Military Court 

at Aurich from 10 to 28 December 19^5; the t r i a l of Captain Wademl Shirozu 

and thirty-five ethers before an Australian Military Court from 2 to 18 January 

1946 at Ambon and from 25 January to 15 February 1946 at Morotai; the trial 

of Lieutenant Taisuke Kawazumi and eight others before an Australian Military 

Court at Morotai from 5 to ik February 1946; the t r i a l of Elrosbi Funil, 

before an American Military Commlselon at Yokohama from 28 September to 

31 December 1946; and the tri a l of Kurt Student before a British Military 

Court at Luneberg from 6 to 10 May 1946. 

8. Medical Personnel 

Provision is made for the safeguarding of the personal security of 

medical personnel by Articles 6 and 9 of the Geneva Convention for the 

Amelioration of the Condition of the Wounded and Sick in Armies in the 

Field, which provide as follows: 

Article 6; 

"Mobile medical formations, that is to say, those which are 

Intended to accom̂ .any armies in the field, and the fixed establishments 

of tho medical service siiall be respected and protected by the 

belligerents." 

Article 9; 

"The personnel engaged exclusively in the collection, transport 

and treatment of the wounded and sick, and in the administration of 

medical formations and establishments, and chaplains attached to armies, 

shall be respected and protected under a l l circumstances. If they f a l l 

into the hands of the enemy they shall not be treated as prisoners of war. 

Soldiers specially trained to be en^ployed, in case of necessity, 

as auxiliary nurses or stretcher-bearers for the collection, transport 

and treatment of the wounded and sick, and furnished with a poof of 

/identity 
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Identity, shall enjoy the same treatment, as the permuient medical 

personnel i f they are talcen prisoners while carrying out these functions." 

It will he noted that medical personnel are not to he treated as 

prisoners of war on capture. 

Reference is.made in this connection also to the t r i a l of Kurt Student, 

mentioned on page I63. 

9. Captured Spies 

Articles 29 and 30 of the Hague Convention makes the following 

provisions relating to captured spies: 

Article 29; 

"A person can only be considered a spy when, acting clandestinely 

or on false pretences, he obtains or endeavours to obtain informaxlon 

in the zone of operations of a belligerent, vith the Intention of 

communicating i t to the hostile party. 

Accordingly soldiers not vearlng a disguise vho have penetrated 

into the zone of operations of the hostile army for the purpose of 

obtaining Information are not considered spies. Similarly, the 

following are not considered spies: Soldiers and civilians entrusted 

vith the delivery of dispatches intended either for their own army or 

for the enemy's army, and carrying out their mission openly. To this 

class likewise belong persons sent in balloons for the purpose of 

carrying dispatches and, generally, of maintaining communications 

betireen the different parts of an army or a territory. 

Article 30; 

A spy taken in the act shall not be punished without previous trial. 

Trials which are r&levent in this connection are the "Almelo Trial" 

(see page 171): the t r i a l of Ifemer Eohde and eight others before a British 

lUntary Tribunal at Vhxppertal from 29 May - 1 June 19^^; the tri a l of 

Karl Maria von Behren before a British Military Court, at Hamburg, from 

28 to 31 Miay 1946; and the t r i a l of Lieutenant General Takeo Ito and eight 

others before an Atistralian Milltery Court at Eabaul on 2k May 1946. 

10. A Note on the Nationality- of the Acc-osed 

According to the classic conception of the nature of a war crime, 

such an offence can only be committed by an enemy.* An elastic interpretation 

has been given to the meaning of the word "enemy", however, and In this way 

violations of human rights have been punished in instances where such action 

would not otherwise have been possible. 

* i.e. an enem;' or ex-enemy from the point of view of the Country setting 
up the Court. 

/Thus, six of the 
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IHus, six cf the accused in the Belsen Trial* who were found guilty 

vere Poles, that is to say, nationals of a country allied to the 

United Kingdom, hefore one of whose Military Courts the tri a l was held. 

Their Counsel had claimed that the offences which they were alleged to have 

comnitted against Poles and other nationals could not amount to war crimes. 

By finding them guiltj, however, the Court approved the argument of the 

Prosecution that i f the Polish accused, whether to save themselves from '.eing 

beaten or from whatever motive, accepted positions of responsibility in the 

camp under the S. S. and beat and ill-treated prisoners, acting on behalf of 

the S. S., they had identified themaelves with the Germans, and were as guilty 

as the S. S . themselves. 

Similarly, a national of Luxembourg, an allied country, was'found 

guilty of war crimes by a French Military Tribunal at Lyon on 23 November 19^5. 

The accused, a Luclen Fromee, joined the ranks of the Gestapo as a 

Hauptsturmfuhrer and was tried for murder, pillage and wanton destruction of 

property committed on French territory. Found guilty on a l l counts, he was 

consemned to death. 

Again, the Military Tribunal in Paris on 25 April 19^7 at least assumed 

Jurisdiction over Lendines Monte, a national of a non-belligerent country, 

Spain. He was tried on two different counts: for "violations against the 

external security of the State", and for "murder and ill-treatment". In both 

cases the place of the alleged crimes was in Germany, where the defendant 

vas interned in concentration camps from 1940-19^5 after having been found 

in France as a Spanish Bepiibllcan refugee. Cn the first count he was 

charged with having "maintained relations during the war with subjects and 

acents of an enemy country", acting against the security of the French state, 

and on the second count with having physically ill-treated French, Belgian and 

Spanish inmates in the camps end with having killed a Spaniard. The defendant 

was acqulteed on the first count and on the second the Court ordered additional 

investigations. The et;sence of the second charge was that, as an Inmate In 

German concentration camps, he allied himself with the German authorities and 

ill-treated other inmates in the same way as the authorities themselves. 

• See page 1 4 6 . 
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D, SPHERES IN WHICH THE EIGHTS OF THE 

ACCUSED AND THE RIGHTS OF THE VICTIt«S 

MAY BE SAID TO HAVE CONFLICTED AT THE 

TIME OF TEE OFFENCE 

It Often happens that the facts of a case before a var crime court 

are not such as to enable the court to declare an accused unqualifiedly 

guilty. In such instances i t falls to the court to strike a balance between 

conflicting claims to its consideration, in fact betveen the rights of the 

victim on the one hand and what may be regarded as the rights of the accused 

on the other. The decision of the Court in such cases is not alvays an 

easy one to make, even i f their proceedings are regulated (as they sometimes 

are) by legal enactments vhich make provision governing such situations. 

How, for instance, is a court to act vhen faced vith the plea that the 

offence vas committed under superior orders, duress or coercion or \ander 

pressure of some form of necessity, or In accordance vlth the mxmicipal 

law which governed the acts of the accused at the time of the offence? 

How far can a commemder bo held liable for offences committes by troops 

under his commemd which he did not order them to commit? Eow nearly 

connected with an offence must nn accused bo shown to have been before he 

can be made liable as sui acccmplice in Its perpetration? Eow far can it be 

regarded'as legitimate to take reprisals which violate human rights? What 

recognition is i t possible to allow to the pleas of mistake of fact 

mistake of law emd self defence? 

These are the questions on which the enactments, legal arguments and 

Judicial decisions quoted in this section are intended to throw some little 

light. 

1. Responsibility of Commanders for Offences Committes by their Troops 

(1) Liability of Officers for Offences Ordered by Them 

There have bean -any trials in which an officer who ordered the 

commission of an offence has been held guilty of its perpetration. 

One exanqple among many is the t r i a l cf General Anton Dostler, by a 

Ttoited States Military Commission, Rome, 8 - 1 2 October 19^5, in which tho 

accused was found guilty of having ordered the illegal shooting of fifteen 

prisoners of war.* 

While the principle of the responsibility of such officers is not in 

doubt, i t is nevertheless Interesting to note that i t has even been 

specifically laid down In certain texts which have been used as authorities 

• See War Crime Trial Law Reports, published for the United Nations War 
Crimes Commission by His Majesty's Stationery Office, London, Vol. I, 
pages 22-34. 
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in war crime trials. For instaiice, pai-agiaph 34-5 of the United States 

Basic Field M̂anual, F.M. 27-10, in dealing with the admissibility of the 

defence of Superior Orders, ends with the words: "....The person giving 

such orders may also be punished." 

Reference has already been made to the provisions of the Nurnberg 

and T&kyo Charters which formulate the general principle that 'leaders, 

organizers, instigators and accomplices, participating in the formulation 

or execution of a common plan or conspiracy to commit any of the foregoing 

crimes eire responsible for a l l acts performed by any persons in execution 

of such plan.'* 

(II) Liability of a Commander for Offences Not Shown to have been Ordered by  

Him 

A more interesting question, ho^'ever, is the extent to which a commander 

tjf troops can be held liable for offences eoamitted by troops under his 

command which he has not been shown to have ordered, on the grounds that he 

ought to have used his authority to prevent their being committed or their 

continued perpetration, or that he must, taking into accoiont eLll the 

clrcijmstances, be presxamed to have either ordered or condoned the offences. 

The extent to which such liability can be admitted is not easy to lay down. 

(III) Relevant Legal Provisions 

Some relevant legal provlElons exist. Thus, Article k of the French 

Ordinance of 28 August 19kk, provides that: 

"Where a subordinate is prosecuted as the actual perpetrator 

of a war crime, and his superiors cannot be Indicted as being equally 

responsible, they shall be considered as accomplices insofar as they 

have organised or tolerated tho criminal acts of their subordinates." 

In a similar manner. Article 3 of Law of 2 Aiigust 19^7, of tho 

Grand Duchy of Luxemberg, on the Suppression of War Crimes, reads as 

follows: 

"Without prejudice to the provisions of Articles 66 and 67 of 

the Code Penal, the following may be charged, according to the 

circunstances, as co-authors or as accomplices in the crimes and 

delicts set out in Article 1 of the present Law: superiors in rank 

who have tolerated the criminal activities ot their subordinates, and 

those who, without being the superiors in rank of the principal 

authors, have aided these crimes or delicts." 

* See Chapters I (B) and II (B) 

/Article IX 
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Article TA of tUe Chinese Law of 24 October 1946, Governing the Trial 

of War Criminals states that: 

"Persons who occupy a supervisory or commanding position in 

relation to war criminals and in their capacity as such have not 

fulfilled their duty to prevent crimes from being committed by their 

subordinates shall be treated as the accomplices of such was criminals." 

A special provision was also made in the Netherlands relating to the 

responsibility of a superior for war crimes committed by his subordinates. 

The Law of July 194? adds, inter_alia, the following provision to the 

Extraordinary Penal Law Decree of 22 December 1943: 

"Article 27.a(3): Any superior who deliberately permits a 

subordinate to be guilty of such a crime shall be punished with a 

similar punishment as laid down in paragraphs 1 and 2 . " 

The following interesting provisions are made in the Canadian War 

Crimes Act of 3I August 1946: 

"Article 10 (3); 

Where there is evidence that a war crime has been the result of 

concerted action upon the pai-t of a formation, unit, body or group of 

persons, evidence given upon sny charge relating to that crime against 

any member of such a formation, vnit, body, or group may be received 

as prima facie evidence of the responsibility of each member of that 

formation, unit, body or group for that crime ...." 

Article 10 (4): 

Where there is evidence that more than one war crime has been 

committed by members of a formation, unit, body or groitp while under 

the command of a single commander, the court may receive that evidence 

as prima facie evidence of the responsibility of the commander for 

those crimes. 

Article 10 (5): 

Where there is evidence that a war crime has been committed by 

members of a formation, unit, body or group and that an officer or 

non-commissioned officer was present at or immediately before the 

time when such offence was committed, the court may receive that 

evidence as prima facie evidence of the reBponsiblllty of such 

officer or non-commissioned offleer, and of the commander of such 

formation, vmlt, body or group, for that ciJme."* 

Begulatlon 8(11) of the British Eoyal Warrant makes a provision 

similar to Article 10(3) of the Canadian provisions: 

* Italics inserted. 

/"Where there 
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nmere there io evidence that a vrr crime has heen the result of 

concerted action upon the part of a unit or group of men, then evidence 

given upon any charge relating to that crime against any member of 

such unit or group may he received as facia evidence of the 

responsibility of each member of that unit or group for that crime". 

(Iv) Trial of Kiurt Meyer 

A Canadian t r i a l of great importance in this connection is the t r i a l 

of Brigadefuhrer Kurt Meyer by a Canadian Military Court at Aurlch, Germany, 

on 10 - 28 December 19^5. 

Kurt Meyer vas accused of having, as Commander of the 25th S.S. Panzer 

Grenadier Regiment of the 12th S.S. Panzer Division, incited and counselled 

hlG men to deny quai-ter to allied troops;* ordered** (or alternatively been 

responsible for***) the shooting of prisoners of var at his headquarters; 

and been responsible for other such shoctings both at his headquarters**** 

end during the f i t t i n g nearby.***** He pleaded not guilty. In connection 

vith the last set of charges, (Chai-ges 2 and 5) and vlth the alternative 

charge (Charge k), the Prosecution referred to the presumptions contaliled In 

Eegulatlons 10 (3), {k) and (5) of the VJar Crimes Regulations (Canada).******• 

The accused vas fo-ond guilty of the incitement and counselling, and vas 

held responsible for the shootings at his headquarters, though not guilty 

of ordering thom, and vas found not to be responsible for the shootings 

outside his headquarters. The sentence cf death passed against him vas 

commuted by the Convening Authority to one of l i f e imprisonment, on the 

grounds that Meyer's degree of responsibility did not varrant the extreme 

penalty. 

In his summing up the Judge Advocate said that, i f an officer, though 

not a participant in or present at the commission of a var cr?me, incited, 

counselled, instigated or procured the commission of a war crime, and 

a fortiori. i f he ordered its commission, he might be punished as a war 

criminal. The first an:, third charges f e l l within this category of offences. 

In the second, fourth and fifth charges, however, Meyer was alleged to have 

been "responsible for" tho crimes set out therein. In this connection, the 

Judge Advocate pointed out that Regulations 10 (3), (4) and (5) of the 

War Crimes Eegulatlons (Canada) stated that vhen certain evidence vas adduced, 

* This constituted Charge 1 against the accused. 
** Charge 3 
»** Charge k 
**** Charge 5 
***** Charge 2 
****** Later ro-enacted in the Act of 3I August 19^6, referred to on page 2. 

/that evidence 
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that evidenco might bo rocelved by the Coiurt as rrima facie evidence of 

responsibility. By virtue of these Beeulcticns, i t wes unnccecsary, as far 

es the second, fourth and fi f t h charges were concerned, for the Prosecution 

to establish by evidence that the accused ordered the commission of a war 

crime, or verbally or tacitly acquiesced in Its conanission, or knowingly 

failed to prevent its commission. The facts proved by the Prosecution must, 

however, be such as to establish the responsibility of the accused for the 

crime In question or to Justify the Court in inferring such responsibility. 

Kie secondary onus, the burden of adducing evidence to ehmr that he was not 

in fact responsible for any pei'ticulcr war crime then shifted to the accused. 

A l l the facts aiid circumstances must then be considered to determine whether 

the accused was in fact resixansible for the killing of prisoners referred 

to in the various charges. Tho rank of the accused, the d-itles and 

responsibilities of tho accused by virtue of the ccmmand ho held, the 

training of the men under his command, their age and experience, anything 

relating to tho question whether the accused either ordered, encouraged or 

verbally or tecitly acquiesced in the killing of prisoners, or wilfully 

failed in his duty as a military commander to prevent, or to take such 

action as the circimistances required to endeavour to prevent, the killing 

of prisoners, were matters affecting tho question of the accused's 

responsibility. 

(Dealing with the third charge, the Judge Advocate said: "There is no 

evidence that anyone heard any pai-ticular words uttered by the accused irtilch 

would constitute on order, but i t is not essential that such evidence be 

adduced. The giving of the order may be proved circumstantially,- that is 

to say, you may consider the facts you find to be proved bearing upon the 

question whether the alleged order was given, and If you find that the only 

reasonable inference is that an order that the prisoners be killed was 

given by the accused at the time end place alleged, and that the prisoners 

were killed as a result 3f that order, you jnay properly find the accused 

guilty of the third charge". He drew attention hovrever, to paragraph h2 

of Chapter VI of the tlajiual of Military Law regai'diaig circimiGtantial 

evidence, which states: " before tlie Court finds an accused person 

guilty on circumstantial evidence, i t must be satisfied not only that the 

circumstances are consistent with the accused having committed the act 

(that i s , said the Judge Advocate, that he gave the order) but that they 

are inconsistent with any other rational conclusion than that the accused 

was the guilty person". 

In addition to the view of the Judge Advocate in the case of these 

provisions, i t would not be out of place to set out the remarks of Counsel 

/on these interesting 
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on these Intorestlns paragraphs. In hie opefalng address, prosecuting 

Counsel said that the vicarious resronsibllity of a high-ranking officer 

for atrocities conmitted "by troops under his command, in tho absence of a 

direct order vas based "firstly, on a knovn coui-se of conduct and expressed 

attitude of mind on tho pai't of tho accused; secondly, upon his failure to 

exercise that measure rf disciplinary control over his officers and men 

vhich i t is the duty of officers commanding troops to exorcise; and, 

thirdly, on a rule of evidence applicaWo in those cases, vhich in effect 

says that, upon proof of certain facts, the accused may be convicted, i f 

he does not offer an explanation to the court svifficient to raise in their 

minds a reasonable doubt of his guilt". 

Paragraphs (4) and (5) vere Important to the present case because 

evidence vould be submitted to show that the accused vas prima facie guilty, 

for var crimes under both provisions, quite apart from positive evidence 

of guilt. The Prosecution woiad produce evidence to shov, in charges 1, 

3 and 4, that an officer or N.C.O. or both were present at the time vhen 

these offences were committed, end that this was probably also the case 

with respect to charges 2 and 5. Furthermore, the offences proved would 

be such GS to constitute "more than one war crime" within the meaning of 

paragraph (4). Discussing further the presumrtions laid down in paragraphs 

(3), (4) and (5), Counsel expressed the opinion that: "Technically i t 

could be said that an Amy Commander might bo held responsible for the 

unlawful acts of a private soldier hundreds of miles avey, simply because 

an N.C.O. happens to be present at the time the offence vas coimaltted ... 

It is only pedantic nonsense, to suggest that any such meaning is intended. 

A reasonable line must be drawn in each case, depending on its circumstances. 

The effect of the provision is simply that, upon proof of the facts there 

set out, the burden shifts to the accused to malce an explanation or answer, 

and the court may convict but is not obliged to do so, in tbo absence of 

such explanation or ans or. The section does not say that the court must 

receive such evidence as prtma facie evidence of responsibility, but merely 

that it may". 

Coimsel for the Defence did not touch upon the provisions in question. 

From the fact that Meyer was found guilty on tho fourth and fifth 

charges but not on the third, i t seems clear that tlie Cohort made an express 

application of the presumptions contained in Eegulation 10, and considered 

that it was justifiable thereupon to pass the death sentence on the accused. 

The Convening Authority, however, was of the opinion that "Meyer's 

degree of responsibility was not such as to warrant the extreme penalty". 

/(v) The Trial 



( V ) The TrleO. of Josef Ivremer and Others. (The Belsen Trial) 

At one roiiit In the Belsen Trial, evidence was atoitted hy a witness 

as to acts of a person not Identified hy him. This incident illustrates 

the application of Begulatlon C (ii) of the Eoyal Wairant (see page 236) and 

the poEsihle operations against Kramer, the Kommandant of Belsen, of the 

principle of vicarious l l a h i l i t y . 

During the interrogation of the witness, Abraham Glinowieski, the 

Prosecutor put to him a question concerning a person named Erich whom the 

witness had mentioned in his affidavit hut whom he had not identified among 

the accused. Captain Corhally (Counsel for Erich Zoddel) submitted that 

the Court ought not to heai' this evidence. This witness had failed to 

identify Erich; therefore this evidence was worthless, and not only against 

Erich himself. As it vas a Joint t r i a l . Counsel considered himself 

entitled to object to i t on behalf of the other prisoners vhom he represented, 

and he thought that the other Defending Officers too voidd be entitled to 

object to i t on those grounds. If the vitness could not identity the man 

to vhom he referred, the evidence vas rienrly vorthless and i t could only 

prejudice the vhole mass of the prisoners before the Court. 

The Prosecutor maintained that he vas entitled to ask the question. 

He had a right to call evidence of cruelty and ill-treatment vhlch vent on 

at both camps, vhether by the accused or not, so long as Kramer vas the  

commandant of the camn and resronsible for their behaviour. The accused 

vere some of a group of people vho set out to ill-treat and k i l l persons 

under their charge and evidence against other members of the group became 

evidence against them. That vas the Prosecution's case, and on that ground 

alone, the Prosecutor vould siibmit that, even i f i t vere quite impossible 

to say vho Erich vas, or even i f he did not knov his name, the fact that 

he vas one of the guards under lararier and vas permitted to behave in a vey  

vhich the vitness might say he behaved, made evidence of his acts admissible. 

Addressing Captain Corbally, the Judge Advocate said: "I vould be 

prepared to advise the Court that i f this vitness does not identify the 

accused vhom you represent, then I shall t e l l the Court in my summing up 

exactly vhat you are saying nov, but I am bound to t e l l the Court that in 

my view i t is allowed to hear this evidence on the grounds that the 

Prosecutor has put forward. So far as you are concerned, unless he is 

identified I agree, you are entitled to say there is no evidence against 

the man you represent." 

Unless the accused vas identified, the Judge Advocate agreed that 

Captain Corbally vas entitled to say that there vas no evidence against the 

man vhom he represented. Ihe Prosecutor said that he had made, up to then, 

no attempt to connect offences with any particular person because the 

/vitness 



vltness had not recocnlzed anybody. 

The Judge Advocate pointed out that the Prosecutor vas offering a 

picture of the camp and at any rate the evidence would be relevant as 

regards ICremer, the Koumaiidant. 

Tlie Court decided to over-rule the objection made by the Defence and 

invited the Prosecutor co continue with his examination. 

How far the Court relied upon Regulation 8 (11) in finding Kramer 

Sullty and sentencing him to death cannot be ascertained, however, since 

the record of the t r i a l shows that he could have been found guilty of 

offences personally conmltted by him. 

(vl) Trial of Karl Bauer and Others 

On 18 February 19^6, a British Milltery Court at Wuppertal, Germany, 

tried several officers and men formally attached to the aerodrome at 

Dreierwalde, Gennany, for being "concerned In" the killing, contrary to 

the laws and usages of war, of Allied yriconere of war on one or more of 

three occasions on 22, 2k and 25 March l^h^, respectively. Of particular 

interest In the present connection is tho otrtccme of the t r i a l of Karl Bauer, 

formerly a Major and Kojmandant of the camp, and Wilhelm Scherschmldt, 

formerly Hauptmann and Rauer's Adjutant.* 

It was shown that on 21 March the aerodrome was heavily bombed and 

five Allied airmen were captured by the Germans. Eauer, the Kommandant of 

the camp, claimed that he Issued no specific orders regarding these 

prlBonors, but expected that they would be sent to a prisoner of war camp 

in the usual way. Scharschmldt, his Adjutant, after questioning them, 

detailed Oberfeldwebel Kail Amberger to lead their escort, despite the 

varnings of Chief Clerk Lauter that Amberger was unsuitable for the task 

in view of his open hostility to Allied Tsrisonors of war; the Adjutant did 

make some attempt to find a substitute. On the night of the 22nd, four of 

the party of prisoners were shot dead on the way to the station. 

Rauer admitted that ho was primni'lly responsible for prisoners of war, 

but added that the administration of questions relating to them was a matter 

for Scharschmldt, the Adjutant. Both he and Scharschmldt accepted a report 

that the prisoners had been shot while trying to escape and Rauer passed this 

report on to higher authority. Rauer pleaded that ho had no time to make 

a personrl lnvestif:ation, and Scherrchmldt pleaded that he had no orders to 

do 60, 

• The other accused vere as follovs: Otto Bopf, Bruno Bottcher, 
Herman Lom;.ieE, Ludvig Lane and Emil Gunther. Tlie first tvo of these 
vere officers! 

/On 2k March, 
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On 2k March, a farther party of prisoners, caytm-ed after a second 

serious air raid, wero sent at niglit to hslp in f i l l i n g in bombholes on 

the runways of tho aerodrome. This was done -uider Bauer's orders, transnitte; 

through Scharschmldt, though.there vas some evidence that the immediate 

order came from Bopf. In Coxirt, Gmither claimed that Lang had told him 

that Bopf had ordered iho shootir.g of the prisoners. The latter was taken 

out by Gunther, Lcm:ues, Lang (all of whom come \mder Bopf's orders) and 

one other, not before the Court. Seven or eight prisoners were shot, 

and there was evidence implicating Gunther, Lcmmes and Lang in the shooting. 

Bottcher, who was in charge of repairs, claimed to have reported the 

matter to Scharschmldt, but the latter denied this. Lommes claimed that 

Scharschmldt said to the N.C.O.s '.nvolved: "You must make a report that 

they were shot whilst trying to escape, so that I can pass i t on". Lang 

told Bopf that the shooting had been ccmmltted, but Bopf took no action and 

Jumped to the conclusion that Scharschmldt must have ordered i t . Bottcher 

was also inactive, and Sclxorschmidt took no action because Bauer had 

intended to interrogate tho escort. The Kcmmandent, however, could not 

find the time to do so. An unchecked report stating that tho prisoners 

had boon shot while trying to escape was thereupon sent to higher command. 

Lcmmes claimed in Cciirt that Bottcher said that the killing was justified 

In view of the German deaths caused by bombing. 

Finally, on 25 March, a woimded prisoner vae taken out of the 

aerodrome in a motor cycle side-car by Lang and Lommes and shot by Lang. 

Rauer and Scharschmldt stated in Court that they Icnew nothing of this 

Incident until long after;rards. Bottcher admitted lending tls motor cycle 

to Lomiiies, and claimed thet he had the Impx'ossion that the victim was being 

taken tc hospital. Lcimaes claimed that both Bottcher and Bopf had said 

that the regaining prisoner must disappear like the others; the two 

officers denied this. 

There was evidence -̂ hat both Rauer and Scharschmldt expressed hostile 

opinions towards captured enemy air crews, in the presence of N.C.O.s. 

Rnuer, however, denied issuing any orders for the shooting of prisoners 

of war, and explained that he was prevented from making personal 

Investigations into the shootings by his other duties; the Allied armies 

were near, air-raids were severe arji necessitated expensive repairs by 

hundreds of prisoners of war. Internees and civilians, which he had to 

supervise, and his task vas made worse by ill-feeling among the officers 

on the aerodrome. No vitness claimed that the killings vere carried out 

on the specific orders of either Rauer or Scharschmldt. 

Subject to confirmation by higher military authority, the follovlr^ 

findings vere pronounced. ^ 
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Eauer aiid Scharschmldt vere found not guilty of the first charge, 

vhich concerned the events of 22 March, but guilty of the ather tvo charges, 

which concerned those of 2k end 25 Mai-ch. The remaining accused except 

Gunthor, vere forad guilty of the second and third charges, not having been 

accused of the first charge, Gunther was found guilty of the second charge, . 

ionceming the events of 2k March, there being no other charge agalnet 

him. 

All of the accused vere sentenced to death by being hanged. The 

sentence on Eauer vas commuted to li f e inprisonaent by higher military 

authority, and the other sentences confirmed. 

The nomes of tvo of the accused, •x-MaJor Eauer and ex-Haupnann 

Wllhelm Scharschmidt, the Kommaadaat of the aerodrome and his adjutant, 

appeared, therefore, on a l l three charges, these accused being thereby 

charged vith being "concerned in the kiUlng" of twelve Allied Prisoners 

of War on three different dates In March 19̂ 5. It vas agreed that there 

was no direct proof that either tad given any specific orders for the 

offences to be committed. let both vere found guilty on the second and 

third charges, and sentenced to death by hanging. They w found not gtillty 

on the first charge, and the sentence on Eauer was commuted by higher 

military authority to one of l i f e imprisonxoent. 

Counsel for Eauer submitted that this accused "must be proved to have 

been a party to a crime or to have acted In consort vith others in committing 

that crime or to have been guilty of criminal negligence of the highest 

order or to have been an accessory after the killings". He could aot be 

convicted merely because he vas the commander of people vho were responsible 

for killings. In his closing address, Counsel claimed that Eauer should 

not be convicted of being concerned In a crime merely because he was the 

coonander of the responsible parties. He must be proved to have participated 

In the crime, either by Issuing orders in connection with the killings or 

by allowing the perpetrators to believe that they could k i l l airmen with 

Impunity, Above a l l it must be proved that the accused Eauer had the 

necessary mens rea or guilty mind. 

In his closing speech, Counsel for Scharschmidt submitted that 

utterances by the latter hostile to British pilots, made after heavy air 

raids, were not sufficient to prove him guilty of possessing that guilty 

nind which was an essential Ingredient of the charges. Counsel's submission 

regeffding the first charge was that there was no evidence that Scharschmidt 

Instigated this crime or, realizing that a crime had been committed, condoned 

it. If the Court considered that ha was negligent in any of his duties. 

Counsel submitted that negligence was not enough on this charge. As to the 

eharges as a whole he claimed that there was no evidence that Scharschmidt 

/instigated 
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InstlsatGd any l i i l l i n c or condoned any k i l l i n c . In every case he made an 

Immediate reix>rt to his Koramandcnt, who must boar the responsibility for any 

neglect of duty that occurred. It was never Scharschmldt's duty to carry 

out any Interrpcations himself. 

In closinc his case, the Prosecutor pointed out that a man is deemed 

to intend the natui'al consequences of his acts. He contended that the 

murder in these charges came about i f not on direct orders then because 

the Kommondatur in the form of Eauer and Scharsclmidt let their hostile 

views tovrards prisoners of v:ar be known to their subordinates, who thereupon 

took action*against the prisoners. He considered that the offence of 

incitement to miu-der cane pi-operly within the scope of the words "were 

concerned in the killing". In Section h of the Offences Against the 

Person Act (I861) such incitement was defined as to solicit, encourage, 

persuade, endeavour to persuade, or propose to any person to mui-der any 

other person. Tae Court might well think that this wording included in 

its scope e.xactly a situation where there existed a chain of command. If 

the Court were not satisfied that the evidence of the activities of any 

of the officers was enough to show that he was an accessory before the 

fact, then i t was submitted thero was evidence on which the Court might 

find that the accused officers were guilty of inciting to murder. 

Scharsclmidt, continued the Prosecutor, coxad have delayed sending 

the prisoners uiitil a moro reliable escort became available. After the 

killings, untested reports were accepted by Eauer or Scharschmldt from 

the escorts, to the effect that the prisoners were shot while trying to 

escape, and were automatically forwarded to higher command. Was i t not 

strange that the pi'isoners involved in tho second incident vere not sent 

out by Eauer to mend the runways t i l l midnight, whereas the work had been 

begun at 8 o»clock, and that Eauer claimed not to laiow that his action 

was mrong? Rauer ought to have anticipated further trouble l a riew of 

the deaths on the 22nd. 

Summing up on a submission on behalf of Rauer of no case to answer, 

the Judge Advocate said: "In my viev the charge does not envisage anything 

in the nature of noGligence. The vords: 'Vfnen concerned in the killing', 

to my mind, are a complete and direct allegation that Rauer vas either 

instigating murder or ccndoning i t . In my viev that is the real basis 

of the charge vhich is before you, and I do not propose to embark upon any 

questions as to vhether Eauer Was negligent either at the time or afterwards 

in not malting a proper investigation". 

Tho Judge Advocate in his final summing up, dealing with the first 

charge, said that there seemed no direct evidence that Karl Rauer or 

/Scharschmidt 
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SchRTschmidt deliberately gave orders to Amberger and his companions to 

shoot the captives. Neither did he see any direct evidence upon which 

the Court could properly arrive at a finding that, though they vere not 

giving direct orders they vere passing on to these N.C.O.s the impression 

that the killing was what thoy wanted to happen, and that i f the latter 

killed the prisoners nothing would be said about i t and they would not be 

punished. He reminded the Court, hovever, that the Prosecution maintained 

that none of the killings alleged in the three chai-ges could have occurred 

on the aerodrome vithout the connivance, vithout the direction and without 

the complicity of the Commanding Officer and the Adjutant of the station, 

and that as a corollary to the reliance which was placed on superior orders 

in trials of German war criminals the Prosecution wes claiming that no 

German H.C.O.s wo\ad dare to take prisoners' lives unless they were 

satisfied that they had been told that such action woiild be approved by the 

Commanding Officer. 

Hie Judge Advocate felt that the Co-irt would be prepared to say without 

question that i t was probably a sound viev to tal:e, in regard to the 

German Army, that the persons vho did the killings did not ccmmit these 

crimes vithout having seme orders from their superiors, but the question vis 

vho did give these orders, vho vere the superiors involved? Apart from 

Bauer ahd Scharschmidt, Bottcher and Bopf vere also officers. The finding 

of the Court vas that a l l four officers vere guilty of being concerned in 

the killing of the irisoners on the aerodrome and cf the vounded prisoner. 

The decision of the Court to find Eauer and Scharschmidt not guilty of the 

first charge, concerning the shootings on the vay to the station, may have 

teen Influenced by the consideration, vhich vas pointed out in the t r i a l , 

that it '/as less reasonable for these officers to believe after the second 

Incident that the prisoners Involved vere shot vhile trying to escape than 

it was after the f i r s t , and that measures should have been taken after the 

first shootings to prevent a repetition, 

(vil) Tripl of Kurt Student 

In the t r i a l of Kui-t Student by a British Military Court at Luneberg, 

Germany, 6 - 1 0 May 1946, the accused was faced with eight charges alleging 

var crimes ccmnitted by him in the kingdom of Greece (according to the 

last three charges, on the Island of Crete Itself) as Commander-in-Chief 

of the German forces in Crete, at various times during May and June 194l. 

The charges alleged respectively that he wes "lesponslble for", f i r s t , 

the use cn or about 22 May of British prisoners of war as a screen for the 

advance of German troops, when, near Melene on the Island of Crete, troops 

under his ccmnand drove a party of British prisoners of war before them, 

resulting in at least six of these British prisoners of wer being killed 

Aiv tho fire 
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by the fire of other British troops; secondly, the emploj-ment in May of 

British prisoners of wor on prohibited vorlc, when, at Maleme aerodrome on 

the Island of Crete, troops under his oounand compelled British prisoners 

of war to unload ame, ammunition and warli!;e stores from German aircraft; 

thirdly, the killing on or about 23 May of British prisoners of war, when, 

at Maleme aerodrome on the Island of Crete, troops under his command shot 

and killed several British prisoners of war for refusing to do prohibited 

work; fourthlj', the bombing on or about 2k Hay of No. 7 General Hospital 

when, near Galatos on the Island of Crete, aircraft vtnder his command bombed 

a hospital which was marked with a Red Cross; fifthly, the use on or about 

2k May of British prisoners of wer as a screen for the advance of German 

troops, when, near Galatos on the Tslond of Crete, troops under his command 

drove a party of British prisoners of war before them (these British 

prisoners of war being the Staff and patients of No. 7 General Hospital), 

resulting in a named Staff Sergernt of the Royal Army Medical Corps and 

other British prisoners of war beiiig killed by the fire of British troops; 

sixthly, the killing on or about 27 May, of British prisoners of war, when, 

near Galatos, troops under his coBimand killed three soldiers of the Welch 

Regijnent who had sturrondered to them; seventhly, the killing on or about 

27 May, of a British pa-isoner of war, when, near Galatos, troops under his 

command wilfully exposed British prisoners of war to the fire of British 

troops, resulting in the death of a named Private of the Welch Regiment; 

and finally, the Icilling in June of British prisoners of war, when, at a 

prison camp near Maleme, troops under his ccmmond shot and killed several 

British prisoners of war. He pleaded not guilty to a l l the charges. 

The offences alleged e l l took place in connection with an attack by 

German pdi-achutists on the Island of Crete imder the direction of the accused. 

The latter, then General Student, was shown to have been at his base in 

Greece until tiie morning of 25 Kay 194l , and to have been in Crete from that 

time until the end of Jvm^ 19^1. Air. support was In the control of General 

von Richthoven, Commander of the 8th Air Corps, though a certain degree 

of co-operation between the two generals was shown to have existed. 

The accused was found not guilty of the f i r s t , fourth, f i f t h , seventh 

and eighth charges but guilty of the second, third and sixth. 

Subject to confirmation by superior military authority, he was sentenced 

to imprisonment for five years. This sentence was not, however, confirmed. 

The eight charges brought against tlie accused alleged, not offences 

committed by him, but offences for which he was responsible. The Prosecutor 

pointed out in his closing address: "Tliis case falls really into two 

parts and there aye two separate matters which It will be your duty to 

decide. First whether these events which you have heard sworn to in the 

/witness box 
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vitness box or any of then in fact tool; placo and i f you decide that thoy 

did take place the second point v i l l arise as to whether this man was 

responsible for them". 

Student was not pi-ovod to have ordered any of the offences alleged, 

ond i f follows that in finding him guilty on three charges the Court • 

must either have applied the doctrine of the indirect responsibility of a 

ccnmnnder for offences coui.Titted by his troops, or foimd that i t could be 

inferred frcm the circumstances that orders had in fact been given by the 

accused. As has been seen, the Confirming Authority differed from the 

Court in his estxmate of Student's responribillty. 

The Prosecutor claimed that: "General Student was very heen on the 

capture of Crete. He had pitted his opinion egalnst the opinion cf Hitler 

and it wes up to him to get Crete at a l l costs and in my submission a l l 

these things were done by subordinates with the f u l l laiox/ledge that they 

vould have boon supported by their Comoander-ln-ChiefDefence Counsel, 

on the other hand, pointed out that: "When a General decides to moke a big 

scale operation oii a corps basis he malices his appreciation of the situation 

and his staff work out the orders regarding details. Any general policy 

is obviously that General's responsibility but I maintain that the details 

are not. The orders which have been worked out by his staff are passed 

on to a l l coimanders at a l l levels until the small details are arrived at. 

It is the small tasks such as the attack on a given h i l l which ere planned 

and carried out by the junior conmanders end their troops. Therefore surely 

is it not the Junior commanders who are responsible for any small and 

isolated incidents happening within their platoons or sections and are not 

the sejiior commanders responsible for what happens thi-oughout their command 

as a wholo". The basis principles relating to the extent of the 

responsibility of a coLmaiider for offences committed by his troops, however, 

vere not fully e:camined in the present case. 

Certain facts may nevertheless be set out which were considered of 

some importance in the case, end which may havo tal:en into account by the 

Ccurt and by the Confirming Authority in making their respective decisions. 

In the first placo, i t was recognized as more probable that repeated 

or wide-spread offences vere performed under the General's orders than 

isolated offences. Counsel for the Defence observed that e l l the charges 

related to acts done in the Weleme/Canea eree, whereas actually troops 

vere dropped at four main points, Maleme, Canea, Phethymnon and Heraklelon. 

In other, words, he claimed, only about half of the troops concerned in the 

invasion were ia the llaleme/Canea area. It could not, therefore, be said 

that it was the general policy of the Parachute troops to ccmmit atrocities 

and to capture Crete at any price. VTliy, he asked, i f the shooting of 
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prlsoTiBrB of wtsr Oenerol St>jfl.ent's eenerel policy, did not incidents 

occur at the prison cmripB at Cania and Skenle similar to those alleged to 

have hapitned at the cemp i.ter Maleme? 

The Pror.ecvtcr olB.lned faect tVxto instances had been proved In vhich 

caytured troops had be«n forc&d by Q«>rman soldiers to advance ahead of them, 

either to act as a screen to the letter in their attack or to cause the 

Imperial troops to reveal their positionr. by firing on the prisoners in 

mistake for their enemies. Tho fact that no lees than throa instances of 

such behaviour hod been proved gave rise to an inferenco, in the Prosecution's 

E\ibffllssion, that an instruction had been given that in certain circ-jmstances 

such action vas correct, Ea pointed out tlmt General Studout had said 

that he vas responsible for the vhole of tho training of the parachute 

division. 

In his Bvmmiing up the Judfja Advooato set out very clearly vhat had 

been the Prosecution's position in the case; the Prosecution, he said, "are 

going to say that, vlxon you look et this l i s t of atrocities deposed to by 

the ordinary decent typo of soldier or airman, you v i l l have to draw the 

inference that i t was calculated; that It was pert of the policy and that 

i t would only arise in the well disciplined German forces i f those trcops 

and the officers Imew that they had been either ordered to do i t by their 

ccmmaiider or, rlternatively, that they had been led to believe that nothing 

would have been heard about It and i t would be condoned and appreciated". 

A second important question in connection with the responsibility of 

the accused was that of his official relationship with General von Elchthoven, 

Commander of the 3th Air Corps. Clearly i f the latter was able to act 

entirely independently of Student, the accused could not bo held responsible 

for the bombinc of the porodromo. Defence Counsel claimed that during a 

conference bet\reen the accused and General von Elchthoven, only general 

outlines for air support wore discussed. The Prosecutor, on the other hand, 

claimed that the hospital could not have been selected as a target without 

the Imowledge of tho accused and his staff. The Judge Advocate's opinion 

was that the Court would "be satisfied that, in any major operation on that 

island, there vould be no bomb di*opped without Student Imowing why and 

ensuring that the i^arachute troops shoixld not be bombed"; he thought that the 

Court would accept "that thex'o was, in this German expedition, the closest 

liaison between tlie staff of the clr force and tlie staff on the ground". 

Nevertheless the accused vas foiuid not guilty of the fourth charge. 

Tae physical presence of the accused in Crete at the time of the 

alleged offences, on the other hand, vas not regarded by Counsel as Important 

The Prosecutor submitted that i t vas "quite immaterial" vhethor he vac in 
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Athens or in Crete "at the tine"; he vas Bupi'eme commandor during the vhole 

operation. Tlie Defence nade no particaar use of the fact that the 

accused did not arrive in Crete until 25 May 19^1. The Judge Advocate 

restricted hinself to the observation that: "It is common ground that 

General Student vas not in this area at a l l before the morning of the 

25 May, and therefore anything that he may bo responsible for up to that 

data vould have been done from his base in Greece", 

(vlll) Trial of Fritz Eart.lenstein and Five Others 

Another interesting British Trial is that held before a British 

Military Covrt sitting at Wup:)ertal, Germany, h - 5 June I9U6, of Fritz 

Hartjenstein and Five Others, vho vere accused of being concerned in the 

killing of a British prisoner of var at Struthof/Natz-^oiler prison camp on 

or about 30 July 19hk. 

Of Hartjenstein"s responsibility in the alleged crime; the Judge 

Advocate, in his summing up, said: "The position of Hartjenstein vas that 

he vas Kommandant of this camp Obviouslj' you vould have no doubt about 

his implication i f you vere satisfied that he gave orders for the execution. 

There is another aspect you v i l l have to consider; to vhat extent he Is 

liable i f he did not give orders for this execution... There is no direct 

evidence that he authorized this execution. Some implied i t because he vas 

the Kommandant of the camp; there is sone l i t t l e vague evidence". He 

reminded.the Court that, according to tho Prosecution's case, Hartjenstein 

"either authorized the e:»cution or vas running a camp vhere authorization 

was not required". Hartjenstein vas sentenced to death and this sentence 

vas confirmed, 

(ix) Trial of Victor Seeger 

Th« remarks of the Judge Advocate in one other case tend to shov that 

a Commander can in certain circumstances, be held liable for offences vhich 

vere committed, not on his orders, but as a result of his negligence. A 

Military Court sitting et V/uppertal on 10 r>nd 11 July 19^6, sentenced 

Generrl Victor Seeger to Imprlsoimient for three years on a charge "of being 

concerned in tlie killing of e number of Allied prisoners of vor; the 

Judge Advocate said of this accused: "Tho point you v l l l have to carefully 

consider - he is not part of any orgrnlnation at a l l - Is: vas he concerned 

in the killing, in the sense that ho had a duty and had the pover to prevent 

these people being dealt vith in a vay vhlch he must inevitably have known 

would result in their death it is for you with your members, using 

your military laaowledge goir^ into the vhole of this evidence to say whether 

It is right to hold that General Seeger, in this period between, let us 

say the middle of August or towards the end of August, was holding a 
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nilltary position irhioh required him to do things vhich he failed to do 

and which amounted to a war crime in the sense that they were in hrenoh 

of the Lavs aiid Usages of VJea-". 

(x) Tlie Yrmashita Trial 

Of the United States trials which are relevant in this connection 

easily the most important is the t r i a l by a United States Militarj' 

Ccmmission at Ilanila, Philippine Islands, of General Yamashita, Commmiding 

General of the iHth Arny Group of the Imperial Japanese Army, vhlch took 

place beti/een 1 October and 7 December 1945. Hie indictment against him 

alleged that he violated the laws of var in that, betveen 9 October 1944 and 

2 September 1945, at Manila and at other places in the Philippine Islands, 

vhile commander of armed forces of Japen a t vor vith the United States of 

America and its allies, he unlairfully disregarded and failed to discharge 

his duty as conaaander to control the operations of the members of his 

command, permitting them to commit brutal atrocities and other high crimes 

against people of the United States and of its allies and dependencies, 

perticulai'ly the Ihilippines, 

Tlie opening statement of the Prosecution contains the folloving vords: 

"The charge .... states that the accused, during a certain perloi 

of time vhile he vas Commander of Armed Forces of Japan then at war with 

the United States of America and its Allies, unlawfully disregarded 

and failed to discharge his duty as such Commander to control the 

operations of tho members of his command, permitting them to commit 

brutal atrocities and other high crimes against people of the United 

States and its Allies and dependencies, particularly the Philippines; 

and thereby violated the laws cf war. Ibat is the charge, that is 

the case: Disregarded his duty to control the members of his command, 

and permitted them to commit violations of the laws of war". 

It was not alleged that Yecnashita had ordered any of the crimes set 

forth in the Bills of Particulars presented to the Commission. The first 

B i l l of Particulars stated simply that "members of the Armed Forces of 

Japan under the cccimand of the accused" committed the offences enumerated 

therein; and the Supplemental B i l l of Particulars alleged that such armed 

forces "vere permitted to cormi'.t" further offences set out; i t is not even 

explicitly stated vho gave the necessary pei'misslon, though the accused is 

clearly meant. 

Counsel for the Defe:ice vas mainly co:icerned to shov, not that the 

atrocities had not been cam::atted, but that the accused neither knev of, 

condoned, excused or ordered them. One of his sentences is reminiscent of 

the claim of Bauer's Counsel that Eauer vas too overvorked and harassed by 

/the approaching 
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the approaching Allied forces to be able to exercise proper supervision 

over the prisoners of wer in his hands;* Counsel fcr Yamash'ta said: "Can 

it be seriously contended that a comnandor, beset and harassed by the 

enemy, staggerinc under a successful eneioy invasion to the south and 

expecting at any moment another invasion in the north, thet such a commander 

could in the period of a hcndful of weeks gather in a l l the strings of 

administration?" Other factors on which he relied were the newness of 

the accused's commend and tho distance separating him and his troops: "How 

can the man possibly be held accountable for the action of troops which 

had passed into his command only one month before, at a time when he was 

150 miles away - troops which he had never seen, trained or inspected, 

whose ccmmanding officers he could not charge or designate, and over whose 

actions he has only the most nominal control?"** 

The Judgment of the Commission Includad tho following passages, which 

serve to show, inter olJa. tho types of violations of human rights involved: 

"The crimes alleged to have been committed by the accused in 

violation of the lews of war may be grouped into three categories: 

(1) Starvation, execution or massacre without t r i a l and mal-administratlon 

goneraLly of civilian internees and prisoners of war; (2) Torture, rape, 

murder and mass execution of very large numbers of residents of the 

Philippines, including wcmon and children and members of religious 

orders, by starvation, beheading, bayoneting, clubbing, hanging, 

burning alive, and destruction by explosives; (3) Burning and 

demolition without adequate military necessity of large numbers of 

homes, p:.aces of business, places of religious worship, hospitals, 

public buildiiv;s and educational institutions. In point of time, the 

offences extended throughout the period the Accused was in command of 

Japanese troops in the Hiilippines. In point of area, the crimes 

extended throughout the Philippine Archipelago, although by far the 

most of tho incredible acts occurred on Luzon. It is "noteworthy 

that the Accused made no attempt to deny that the crimes were committed, 

although some deaths were attributed by Tefenco Counsel to legal 

execution of rrued guerrillas, hazards of battle and action of 

guerrilla troops favourable to Japan 

"Tlie Prosecution presented evideiice to shov that the crimes were 

so e.\tens:ve rnd widespread, both as to timo end area, that they must 

either have been wilfully permitted by tho accused, or secretly ordered 

by the accused. Captured orders issued by subordinate officers of 

the accused were presented as proof thet they, at least, ordered 

certain acts leading directly to extei-minations of civilians under 

~* See pages 269-73. 
** Yamashita claimed to havo been p'lven onlv VPT-W '^^o•nf\r^f. Trn-f̂ r" •'•̂'̂  
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the guise of eliminating the activities of guerrillas hostile to 

Japan. With respect to civilian intei-nces and prisoners of var, the 

proof offered to the Comiission alleged criminal neglect, especially 

vith respect to food aud medical supi'lies, as veil as complete foilure 

by the higher echelons of commend to detect and prevent ciuel and 

inhuman treatment accorded by local coaiianders and guards. The 

Commission considered evidence that the provisions of the Geneva 

Convention received scant compliance or attention, and ,that the 

International Red Cross vas unable to render any sustained help. The 

cruelties and arrogaiice of the Japanese Military Police, prison camp 

guards a:id officials, vith like action by local subordinate commanders 

vere presented at length by the prosecution. 

"The Defence established the difficulties faced by the accused 

vith respect not only to the svift and overpowering advance of American 

forces, but also to the errors of his predecessors, veaknesses in 

organization, equiitaent, supply vith especial reference to food and 

gasoline, training, comnunioation discipline and morale of his troops. 

It vas alleged that the sudden assigtaent of Saval and Air Forces to 

his tactical ccmnand presented almost insvirmounteble difficulties. 

Tfai s situation vas folloved, the Defence contended, by failure to 

obey his orders to vithdrav troops from Manila, and the subsequent 

massacre of unerned civilians, particularly by Naval forces. Prior 

to the Luzon Campaign, Naval forces had reported to a separate ministry 

in the Japanese Government and Naval Commanders may not have been 

receptive or e::perienced in this instance vith respect to a Joint 

land operation under a single commander vho vas designated from the 

Army Service. As to the crimes themselves, ccaaplete ignorance that 

they had occurred vas stoutly maintained by the accused, his principal 

staff officers and subordinate commanders; further, that e l l such 

acts, i f ccanmitted, vere directly contrary to the announced policies, 

vishes and orders of tie accused. The Japanese Commanders testified 

that they did not mcke personal inspections or independent checks 

during the Philippine campaign to determine for themselves the 

established proced'ures by vhich their subordinates accomplish their 

missions. Tedzen at f u l l face value, the testimony indicates that 

Japanese senior ccinmanders operate in a vacuum almost in another world 

vith respect to tholr troops, compared with standards American Generals 

take for granted 

"This accused is an officer of long years of experience, broad 

in its scope, who has had extensive command and staff duty in the 

Imperial Japanese Arm;>- in peace as well as war in Asia, Malaya, Europe, 

/and the , 
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and the Japanese Home Islands. Cleru'ly, assignment to command 

military troops is accompanied hy broad authority and heavy 

responsibility. This has been true in o i l armies throughout recorded 

history. It is absui'd, hovever, to consider a commander a murderer 

or rapist because one of his soldiers commits a murder or a rape. 

Nonetheless, vhere murder and rape and vicious, revengeful actions 

ere videspread offences, and there is no effective attempt by a 

comander to discover and control the criminal acts such a commander 

may be held responsible, even criminally liable, for the lavless acts 

of his troops, depending upon their nature end the circumstances 

surrounding them. ShoT.ad a cctsnander issue orders which lead directly 

to lawless acts, tha criminal reBponsijillty is definite and has 

always been so understood. The ^dss of Land Warfare, Field Manual 

27-10, United States Army, are clear on these points. It is for the 

purpose of maintaining discipline and control, among other reasons, 

that militai-y ccmmenders are given broad powers of administering 

military Justice. Tlie tactical situation, the character, training 

and capacity of staff officers and subordinate commanders as well as 

the traits of character, and ti'aining of his troops are other Important 

factors in such cases. These matters have been the principle 

considerations of tha Ccanmisslon during its deliberations..., 

"General Yamashita: The Commission concludes: (1) Tliat a 

series of atrocities and other high crimes have been committed by 

members of the Japanese armed forces under your commend against people 

of the United States, their allies and dependencies throughout the 

Philippine Islands; that they were not sporadic in nature but in many 

cases were methodically supervised by Japanese officers and 

non-commissioned officers; (2) that during the period in question you 

failed to provide effective control of your troops as was required by 

the circumstances. 

Accordingly,upon secret written ballot, two-thirds or more of the 

members concurring, the Commission finds you guilty as charged and 

sentences you to death by hanging." 

The case eventually came before the Supreme Court of the United States 

and on an application for leave to f i l e a petition fur writs of habeas 

corpus and prohibition in tliet Court, and on a petition for certiorari to 

review an order of the Supreme Court of the Conmonwenlth of the Philippines, 

denylr^ the petitioner's application tc the court for writs of habeas corpus 

and prohibition. Judgment was delivered on 4 February 1946. 

In the majority Judgment of the Supreme Court, delivered by Chief 

Justice Stone, the following passage appears: 
/"The charge, 
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"Tlie chai-ce, so far as now relevant, is that petitioner, between 

9 October l^kh and 2 SeiTtembor I9I15, in the Hiilippine Islands, 'while 

commander of armed forces of Jepan at war with the United States of 

America and its allies, unlawfiilly disregarded and fe.lled to dischni-ge 

his duty as commander to control the operations of the members of his 

command, pormitting them to commit brutal atrocities and other high 

crimes against people of the United States and of its allies and 

dependencies, i>crticulai'ly the Plillippinesj and he,., thereby violated 

the laws of wer' ... It is urged that the charge does not allege that 

petitioner has either cocmitted or directed the comiaisslon of such 

acts, aiid consequently that no violation is charged as against him. 

But this overlooks the feet that the gist of the charges is an 

unlawful breach of duty by petitioner as an army commander to control 

the opei'ations of the members of his command by 'permitting them to 

commit' the €:d;ensive and widespread atrocities specified. The auestion 

then is i.*hether the law of war Imposes on an armj' ccmmonder a duty 

to tal:e such ax^propriate moas-jrea as ai'e within his power to control 

the troops vnder his conmand for the prevention of the specified acts 

which are violations of the law of war and which are likely to attend 

the occupation of hostile territorj' by on uncontrolled soldiery, and 

whether he may be charged with personal responsibility for his failure 

to talie; such measures when violations result. That this was the 

precise issue to be tried was made clear by the statement of the 

prosecution at the opening of the t r i a l . 

"It is evident that the conduct of military operations by troops 

whose excesses are unrestrained by the orders or efforts of their 

commander would almost certainly result in violations which IL Is tho 

purpose of the law of war to prevent. Its purpose to protect civilian 

populations and pi'isoners of war frcm brutality would largely be 

defeated i f the commander of an invading army could with impunity 

neglect to talio i-easonaole measures for their protection. Hence the 

law of war presupposes that its violations is to be avoided through 

the control of the operations of war by commanders who are to some 

extent responsible for their subordinates. 

"This is recognized by the Annex to Foi^rth Hague Convention of 

1907, respecting the laws and customs of war,on land. Article I lays 

down as a condition which an armed force must f u l f i l l in order to be 

accorded the rights of lavrful belligerents, that it must be "commanded 

by a person responsible for his subordinates". Similarly Article 19 of 

the Tenth Hague Convention, relating to bombardment by naval vessels, 

/provides 
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provirles that ccioEanders in chief of the helllg-srent vessels "must see that 

the ahove Articles are properly carried out". And Article 26 of the Geneva 

Bed Cross Convention I929 for the anelicration of the condition of the 

TOUnded and sick in armies in the field, makes i t "the duty of the 

conmanders-in-chlef of the helligerent armies to provide for the details of 

e::ecution of the foregoing articles (of the convention) as well as for 

UEforseen cases". Aid, finally. Article h3 of the Annex of the Fourth Hague 

Convention requires that the commander of a force occuuying.,enemy territory, 

as was petitioner, "shall take a l l the measures in his power to restore, and 

ensure, as far as possihle, public order and safety, while respecting, unless 

absolutely prevented, the laws in Force in the country". 

"These provisions plainly imposed on petitioner, who at the time 

specified was military governor of the. Ihllippines, as well as commander of 

the Japanese Forces, an affirmative duty to take such measures as were 

within his power and appropriate in tho circumstances to protect prisoners 

of var and the civilian population. This duty of a commanding officer has 

heretofore been recognised, and its breach penalised on our ovn military 

tribunals.* A like principle has been applied so as to impose liability on 

the United States in International arbitrations. Case of Jenaud, 3 Kbore, 

Internetlonal Arbitrations, 3 O C O ; Case of "The Zaflro", 5 Hackvorth, Digest 

of International Lav, 707. 

"We do not make the lavs of var but vo respect them so far as they do 

not conflict vith the ccmmands of Congress or the Constitution. There is no 

contention that the present charge, thus read, is without the siqpport of 

evidence, or that the commission held petitioner responsible for failing to 

take measures vhich vere beyond his control or inappropriate for a commanding 

officer to take in the circumstances. We dc not here appraise the evidence on 

which petitioner vas convicted. We do not consider vhat measures, i f any, 

petitioner took to prevent the ccmmission, by the troops under his command, of 

the plain violations of the lav of var detailed in the b i l l of particulars, 

or vhether such measures as ..e may have taken vere appropriate and sufficient 

to discharge the duty imposed upon him. Those are questions vithin the 

peculiar ccmpetenoe of the military officers coiq3oslng tha ccmmission and vere 

fcr it to decide. See Smith v. Whiting, supra, I78. It is plain that the 

charge on vhich petitioner vas tried charged him vith a breach of his duty 

* A fcctncte to the Judgment at this point runs: "Failure of an officer 
to take measures to prevent murder cf an inhabitant of an occupied 
country committed in his presence. Gen. Orders J\̂ o. 221, Eq. l i v . of tha 
Fhillppines, August I7, 1901. And in Gen. Orders No. 26k, Hq. Div. of the 
Fhllippines September 9} 1901, i t vas held that an officer could net be 
fo'.md guilty for failure to prevent a murder unless i t appeared that the 
accused had "the power to prevent" i t . " 

/to control 



E/CK.VW.19 
Page 204 

to control the operations of the members of his ccmmand, by permitting 

them to ccmmit the specified atrocities. This vas enough to require the 

commission to hear evidence tending to establish tho culpable failure of 

petitioner to perform tho duty imposed on him by the lav of war and to pass 

upon its sufficiency to establish guilt. 

"Obviously charges of violations of the law of \Ter triable before a 

military tribunal need not 'be stated with the precision of a common law 

indictment. Cf. Collins v Hclonald, supra, 420. But we conclude that the 

allegations of the charge, tested by any reasonable standard, adequately 

alleges a violation of the lav of var and that the commission had authority 

to try and decide the issue vhich i t raised. Cf. Eealy v United States, 

152 U.S. 539; Williamson v United States, 20? U.S. 425, 447; Glasser v. 

United States, 315 U.S. 60, 66, and cases cited".* 

It v l l l have been noted that Chief Justice Stone delivered the 

Judgment of a majority of the Si^reme Coiurt. Mr. Justice Murphy and 

Mr. Justice Eutledge dissented for this opinion. The tvo dissenting Judges 

held the opinion, inter alia, that the atrocities proved to have taken place 

were committed vhile Yamashita's troops vere disorganized largely due to the 

onslaught of the United States forces, and that since Yamashita had not 

ordered these offences to be committed and had not oven known of their 

happening he could not bo held responsible for their perpetration, 

(xl) Trial of Yulckl Sakamoto 

Another relevant United States Trial, is that of Yulckl Sakamoto, held 

at Yokohoma, Japan, on February 13th, 1946. The accused was sentenced to 

l i f e iicprisonment after being found guilty on a charge alleging that he 

"between 1 January 1943 and 1 September 1945, at a prisoner of war camp 

Fulcuoka ii'l, Fukuoka, Ky-ashu, Japan did ccmmit cruel and brutal atrocities 

and failed to discharge his duty as Ccmmandlng Officer in that he permitted 

members of his command to commit cruel and brutal atrocities." 

(xii) Trial of Yoshio Tachibara and Others 

A charge entitled Kegle-t of Cuty in Violation of the Lavs and Cuctoas 

of War was brought against Lt. General Yoshio Tachibana and Major Sueo Matoba 

of the Imperial Japanese Army and against Vice Admiral Kunizo Mori, 

Captain Shlzuo Yoshil and Lt. Jisuro Sujeyoshl of the Imperial Japanese 

Navy, in their t r i a l by a United States Military Commission at Guam, 

* A footnote to the Judgment repeats: " We do not weigh the evidence. 
We merely hold that tho charge sufficiently states a violation against 
the law of war, and that tho commission, upon the facts found, could 
properly find -oetitioner guilty of such a violation." 

/Marianas Islands, 
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Marianas Islands, in August, 19^6. The Specifications appearing under this 

charge alleged that various of the ahove accused unlawfully disregarded, 

neglected and failed to discharge their duty, as Conananding General and 

other respective ranks, to control members of their commands and others 

under their control, or properly to protect prisoners of war, in that they 

permitted the unlawful killing of prisoners of war, or permitted persons 

under their control unlawfully to prevent the honourable burial of prisoners 

of war by mutilating their bodies or causing them to be mutilated or by 

eating flesh from their bodies. The Prosecution claimed that there had been 

an Intentional onlcsion to discharge a legal duty. 

All of the accused mentioned above were found guilty of the charge 

alleging neglect of duty, and although a sentence of li f e imprisonment was 

the highest penalty Imposed by the Commission on, an accused sentenced on 

this charge alone, yet the t r i a l does serve as further proof that neflect 

on the part of a higher officer of a duty to restrain troops and other 

persons under his control can render the officer himself guilty of a war 

crime when his omission has lead to the commission of such a crime, 

(xlll) The Milch Trial 

The Rrosecutlon in the Trial of Field Marshal Milch beforo a Ifialted 

States Military Tribunal in Nurnberg, claimed that a close analogy could be 

drawn betveen that case and the Yamashita proceedings. The facts vere 

similar and the opinion of the Supreme Court vas "particularly in point in 

the matter of responsibility for senior officers". The Prosecutor said: 

"In the cases of the medical ejqjeriments, ve have a much 

less complex situation. There is no question of a senior officer 

In an occupied country, rather vo are faced vith a simple direct 

chain of command problMi. Milch - Foerster - Hippke. Had Milch 

given the order, the experiments vould have been terminated, but 

no order of termination vas given - people vere murdered and 

HasCher remained in the Luftwaffe until he was transferred to 

the S.S. in March of 194-3. The defendant had an affirmative 

duty to know what was going on, and an affirmative duty to act 

so as to stop the experiments. That ho was ignorant of the 

true state of affairs is'unbelievable in view of the letters and 

tho testimony of those who were below him. Field Marshals are 

not made as are non-commissioned officers By holding the 

office which he held, he had the duty to control the activities 

of those vho vere his subordinates, to insure that they conducted 

themBolves as soldiers and not as murderers. He has failed 

VDofully in the task." 

/The Judgment 



E/CN.4/W.19 
Page 2C6 

The Judgment cf the Court on Count two, which alleged 

that the defendant was a principle In, accessory to, ordered, 

abetted, took a consenting part in and was connected with, pla^s 

and enterprises Involying medical experiments without the subjects' 

coiisent, in the course of which experiments, the defendant, with 

others, perpetrated mxurders,, brutalities, cruelties, tortures, and 

other Inhuman acts. Includes the following passage.: 

"In approaching a Judicial eoluticn of the qaestions 

Involved in this phase of the case, i t may be well to set 

down seriatim the controning legal questions to be answered 

by an analysis, of the proof: 

1. Were low-pressure and freezing experiments carried 

on at Dachau? 

2. Were they of a character to Inflict torture and 

death on the subjects? 

(The answer to these two (Questions may be said to 

involve the establishment of the corpus delicti). 

3. Did the defendant personally participate in then? 

k. Were they conducted under his direction or command? 

5. Were they conducted with prior knowledge on his. part 

that they mlgbt be excessive or inhuman? 

6. Did he have the pover or opportunity to prevent or 

stop them? 

7. If so, did he f a l l to act, thereby becoming 

particeps nrlminis and accessory to them?" ' 

The Court later expressed the following conclusions, having 

declared the corpus delicti to be proved: 

"(3).The prosecution does not claim (and there is no evidence) 

that the defendant personally participated in the conduct of 

these experiments. 

"(4).There Is no evidence that the defendant instituted the 

experiments or that they were conducted or continued under 

his specific direction or command 

"(5) .Assuming that the defendant was kware that experiments of 

some character were to be launched, it cannot be said that the 

evidence shows any knowledge on his part that unwilling subjects 

would be forced to" submit them or that the experiments would be 

painful and dangerous to human l i f e . It is quite apparent from 

an over-all survey of the proof that the defendant concerned 

himself very l i t t l e with the details of these experiments. It 

was quite natural that this should be so. His most pressing problems 
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involved the procurement of labour and materials for the 

manufacture of airplanes 

"(6) .Did the defendant have the power or opport'jnity to prevent 

or stop the ojcperiments? It cannot be gainsaid that he had the 

. authority to either prevent or stop them in so far as they were 

being conducted under the auspices of the Luftwaffe. It seems 

extremely probable, however, that. In spite of him they would 

have continued under Himmler and the S.S. But certainly he had 

no opportunity to prevent or stop them, unless i t can be found 

that he had guilty Icncwledge of them, a fact which has already 

been determined in the negative 

"(7).In vie\7 of tiie above findings. It Is obvious that the 

defendant never became partlceps criminls and accessory in the 

low-pressure experiments set forth in the second count of the 

Indictment. 

As to the other experiments, involving subjecting human 

beings to extreme low temperatures both in the open air and in 

water, the responsibility of the defendant is even less apparent 

than in the case of the low-pressure experiments " 

In a concurring opinion. Judge Phillips said: "I am of the opinion 

and find as a fact from the evidence in this case that the defendant 

Milch between the years 1939 and 194-5 was Secretary of State in the Air 

Ministry, Inspector General of tha Air Force, Deputy to the Commander-in-

Chief of the Air Force, a member of the Nazi Party. The defendant Milch 

was also Field Marshal in the Luftwaffe, 1940 to 1945; Air Quarter 

Master General, 1941 to 1944; nejaber cf '•he Central Planning Board, 

1942 to 1945; and Chief of the Jaegerstab, 1944 to 1945, and also was 

Generalluftzougnelster". 

Nevertheless, he concurred in the finding of not guilty on the second 

Count: "All of the testimony and the evidence, both for the Prosecution 

and the Defence, la to the effect that the defendant Milch did not have 

such Imowledge of the high altitude or low-pressure experiments which 

were carried out and completed by Luftwaffe phjslcians at Dachau until 

after the completion of such experiments. The evidence offered as to the 

knowledge or responsibility of the defendant Milch was not such a nature 

as to shov? guilty knowledge on his part of said experiments. 

"As to the cooling or freezing experiments performed at Concentration 

Camp Dachau, for which the defendant Is charged with responsibility, I 

find as a fact that the defendact ordered experiments to be conducted at 

the camp for tho benefit of tho Luftwaffe 

/"The 
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"The defendant admits giving orders for the conduct of certain 

experiments but contends that he did not know of, or contemplate, that 

the experiments would be conducted in an illegal manner or would result 

in the Injury or death of any person. The defendant further asserts that 

he did not know or have any reason to believe that the experiments wore 

conducted in such manner until after they had been oompleted. He therefore 

insists that he was and Is not responsible for the unlawful manner in 

which the experiments were actually conducted by the Luftwaffe officers 

and that he Is not guilty of any crime as a result thereof. 

"The Tribunal in its majority opinion has fully consldored the 

decision of the United States Supreme Court In the Judgment in re 

Yamashita and has found that said decision Is not controlling In the case 

at bar. In weighing the evidence, the Tribunal was mindful of the fact 

that the defendant gave the order and directed his subordinates to carry 

on such experiments, and that thereafter he failed and neglected to take 

such meesuros as were reasonably within his power to protect such subjects 

from Inhumane treatment and deaths as a result of such experiments. 

Notwithstanding these facts, the Tribunal Is of the opinion that the 

evidence falls to disclose beyond a reasonable doubt that the defendant 

had any knowledge that the experiments would be conducted In an unlawful 

manner and that permanent injury, Inhumane treatment or deaths would 

result therefrom, 

"Therefore the Tribunal found that the defendant did not have such 

knowledge as would amount to participation or responsibility on his part 

and therefore found the defendant not guilty on charges contained In 

Count No. 2." 

(xlv) Trial of Takashl Sakal 

The extent to which the Chinese Courts havo been willing to go in 

pinning responsibility of this kind onto commanders was shown by tho Trial 

of Takashl Sakal by the Chinese War Crimes Military Tribunal of the 

Ministry of National Defence, Nanking, 27 August 19^6. The accused was 

sentenced to death after having been found guilty, inter alia, of 

"inciting or permitting his subordlnetes to murder prisoners of war, 

wounded soldiers and non-combatants; to rape, plunder, deport civilians; 

to indulge In cruel punishment and torture; and to cause destruction of 

property". The Tribunal expressed the opinion that It was an accepted 

principle that a field Commander must hold himself responsible for the 

dlBClpline of his subordinates. It was inconceivable that he should not 

have been aware of the acts of atrocity ccnmitted by his subordinates 

during the two years when he directed military operations in Kwantung 

and Hong Kong. This fact had been borne out by the English statement 

/made by 
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made by a Japanese officer to the effect that the order that a l l prisonorB 

of war shoiad be killed, was strictly enforced. Even the defendant, 

during the t r i a l , hcd admitted a knowledge of murder of prisoners of war 

in tha StoveuGons Uospital, Hong Kong. A l l the evidence, said the 

Tribunal, went to show that the defendant Icncw of the atrocities connnitted 

by his subordinates and deliberately let loose savagery upon civilians and 

prisoners of war. 

It will be noted that tho Tribunal pointed out that the accused 

must have known of the acts of atrocities camnitted by his subordinates; 

the question is therefore, left open whether he would have been held 

guilty of breach of duty in relation to acts of which he had no knowledge, 

(xv) Conclusion 

It is clear that the knowledge that he might be made liable for 

offences coanittod by his subordinates even i f he did not order their 

perpetration would in most cases act as a spur to a commander who might 

otherwise penult tho continuance of such crimes of which he was aware, 

or be insufficiently careful to pi-ovent such crimes frcm being committed. 

Any rule making a commander to some degree responsible for the offences 

of his subordinates even in the absence of specific orders must go some 

way towards preventing the violation of human rights and towards 

vindicating such rights i f they have been infringed. 

The relevant material whose collection has so for been possible has 

been set out at above seme length, in view of the Importance of the subject 

and the present state of flux in the law and practice concerning It. The 

following general remarks may, however, also be made. 

1. The law on this matter is In a formulatlvo stage and i t would 

be wrong to expect to find hard and fast rules in universal application. 

In the circumstances It is inevitable that considerable discretion is 

left in the hands of tho Courts to decide how far i t is reasonable to 

hold a cocmander responsible for such offences of his troops as he did 

not order. 

2. It is clearly established that a respoiislbillty may rest in the 

absence of any direct order for the commission of crimes. 

3. The material contained in the regulations* and the cases** relating 

to such rooponsibility may be separated into two categories: 

(1) material illustrating how, on proof of certain circumstances, 

the burden of proof is shifted, so as to place on an accused 

* See pages l63-'i-. 

•« See pages I85-209. 

/the task 
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the task of showing to the satisfaction of the Court that he 

vas not responsible for the offences ccamnittod by his troops, 

(ii) material actually defining the extent to which a commander 

mcy be held responsible for his troops' offences. 

The first type of material relates to a matter of evidence, the 

second type to a matter of substantive law. 

h. Meinly of interest in connection with the shifting of the burden 

of proof are the Canadian and British provisions (see pages l63-4) and 

the Trial of Kurt Meyer (see pages 184-18€!) during which the Court heard 

not only a discussion of the effect of these provisions, but also some 

remarks on the part of the Judge Advocate (pages I86-7) on the proving 

by circumstantial evidence of the giving of a direct order. The 

arguments quoted on pages I95-7 frcm the Trial of Kurt Student are of 

the same kind. Of particular importance is the stress placed on the 

repeated occurrence of offences by troops under one command as prima  

facie evidence of the responsibility of the commander for those 

offences (see pages I83 and 195-6).* The Trial of Bauer (see pages 

1C0-93) seems to suggest that responsibility may be inferred from 

surrounding circumstances, including the prevailing state of 

discipline in an ermy. 

5. The above mentioned trails throw some light also on the facts 

vhlch must be Ta-oved in order to malce a ccnimander responsible for the 

offences of his troops, (cf. (ii) above). 

Thus, in the Trial of Student, Counsel and the Judge Advocate spoke 

in terms of "General Student's general policy", of no bomb being dropped 

"without Student knowing wliy" and of the troops believing either that 

the offences had been ordered by the commander or that their offences 

would be "condoned and appreciated". It is to be noted that the 

possibility of Student being made liable in the absence of teowledRe, 

on the grounds that he ought to have found out whether offences were 

being committed or were likely to be committed, or that he ought to 

have effectively prevented their occurrence, is not mentioned. 

In tlie Trial of Kurt Meyer, the Judge Advocate stated that anything 

relating to the question whether the accused either order, encouraged 

or verbally or tacitly acquiesced in the killing of prisoners, or wilfuU; 

felled In his duty as a military conmander to prevent, or to take such 

action as the circumstances required to endeavour to prevent, the killiag 

of prisoners, were matters affecting the question of the accused's 

responsibility. 

* See page 200 for an example of the same line of thought in the 
Yamashita Trial. ^^^^^ 
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Here i t will be noted that the poaslbility of B conmander being held 

responsible for offences on the grounds that he ought to have provided 

against them before their commission is aot ruled out. 

The Judge Advocate in the Trial of P.auor and Others (see page 191), 

however, stated that the words, contained in the charge against Bauer, 

"concerned in the killing" wero a direct allegation that he eltjier 

instigated miurdcr or condoned i t . The chcjrge did not envisage negligence. 

6. The enactments and cases which relate mainly or entirely to 

substantive law shot.* the came divergence in the matter of the extent to 

which the commander can be held liable. Two questions await an answer: 

(1) how far con a comaander be hold liable for not taking steps 

beforo the commlttirg of offences, to prevent their possible 

perpetration? 

(ii) how far mvist he be shown to have Imown of the committing of • 

offences in order to be made liable for not intervening to 

stop offences already being rerpotratod? 

The French enactment (soo page 183) mentions only crimes "organized 

or tolerated", the Luxembourg provision only those "tolerated" (see page I83) 

and tho Netherlands enactment only those "deliberately permitted" 

(soo pnge 163), The --.cciaBed Milch (see pages 206-8) was held not 

guilty of being implicated In the conducting of Illegal experiments 

because the Tribunal was not satisfied that he know of their illegal 

nature; no duty to find out whether they hod such a nature is mentionod. 

V?hile the Chinese onactment (see page I83) does not define the extent 

of commandors' "duty to prevent crimes from beirg committed by their 

subordinates", the Trlbuncl which tried Takashl Sakai (seo pages 208-$)) 

was cai-eful to point out that the accusod must havo known of the offence 

proved to have been committod by his subordinates. 

On the othor hand, the Supremo Court of the United States 

(soo pages 201-4), held that General Yamashita had a duty to "take such 

measures as wore within his power and appropricte in the circumstances 

to protect prisoners of wnr end tho civilian population", that is to say 

to prevent offoncoa against them frcm being ccnBiitted. The use of the 

terras "appropriate in the circumetancos" serves to underline the remark 

made previously, namely, that a great discretion is left to tho Court 

to decide exactly where tho responsibility of the coimnander shall cease, 

since no international agreement or uscgo lays down what these measures aro. 

The commission i*ich tried Yamashita scorned to assume that he had had 

Q duty to "diccovor and control" tho acts of his subordinates, and the 
majority Judynent of tho Supreme Court would appear to have left open 

/the possibility 
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the possibility that, in certain c i r c i a i s t a i i c e G , such a duty could exist. 

In dissenting, Ii-. Justice Murphy expressed the opinion that: "Had there 

been sane element of Imowledge or direct connection with the atrocities the 

problem vould be entirely different". 

Tlie Judge Advocate in the Trial of General Seeger (see page 197) also 

made i t clear that a conaaander could be held to have occupied a military 

position which required him to tal:o certain measures, the failure to take 

which vould amount to a war crime. 

The Prosecution in its opening statement in the Trial of Carl Krauch 

and others (the I.G. Parben Triel*) seems to have followed the more 

extreme doctrine in making the follorring observation: 

"Moreover, even where a defendant may claim lack of actual 

knCTfledge of certain details, there can be no doubt that he could 

have found out had he, in the words of Militery Tribunal No. 1 

made "the slightest investigation". Each of the defendants, with 

the possible exception of the four vho vere not Vorstand members, 

vas in such a position that he either knev vhat Farben vas doing 

at Leuna, Bitterfeld, Berlin, Auschvitz, end elsewhere, or, if 

he had no actual knovledge of some particular activity, again In 

the words of Military Tribunal No. 1, "occupying the position 

that he did, the duty rested upon him to maJ:e some adequate  

investigation".** One cannot accept the prerogatives of authority 

vithout shouldering responsibility." 

2. Other Degrees of Liability 

It vould not be entirely irrelevant to include at this point some 

investigation of the various ways in which alleged war criminals mey be 

found guilty of offences which constitute violations of human rights. 

Such liab i l i t y may attach to various otlier categories of persons apart 

frcm the person who actually shoots the prisoner of war or strikes a 

concentration camp inmate. The following paragraphs set out some of 

the categories whose legal status will be investigated here. 

(1) Persons who Keep 'Jatch \fliile a Crj.me is Ccntuitted 

Trials which are relevant in this connection are: the t r i a l of 

Karl Adam Golkel and thirteen others, before a British Military Ccjxt at 

Wuppertal, from 15 to 21 May 19^6; and the t r i a l of Werner Rohde 

and elglit others, before a British Military Ti-lbunal at Wuppertal, from 

29 May to 1 June 19^6. 

* Not yet completed. 

** Italics inserted. 
/In both 
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In both of theso tricls, the- offences nlloged and proved vrs tho 

illegal killing of a prisoner of war, but tho various accused wero not 

a l l implicated in tho same way. For instence, soao of them wore shovm 

to have stood by while prisoners wero shot or injoctud with a lethal 

drug. The Judge Advocate acting in the second of the trials, in 

dealing with the moaning of tho term "concerned in the killing", which 

sppeeâ ed in the chprge, explained that to be concerned in a killing 

it was not necessary that c person should actually have been present. 

Hone of the accused was actuclly charged with killing any of the 

victims concerned. If UTO or more men set out on a murder and one 

stood half a mile ewey from where tho actual murder was committed, 

perhaps to ::eep guard, clthough he was not actually present T;hen the 
murder was done, i f he was taking part with the other man with the 

knowledge that that other man was going to put the killing into 

effect, thon he was Just as guilty as the person who fired the shot 

or delivered the blow. 

(ii) Persons vho Pass on Orders from Above 

There have also been cases in vhich an accused has been found 

guilty of offences although he vac orly Implicated in tho crime insofar 

as he passed on to his subordinates orders for its perpetration vhich 

he had received from his svfperiors. 

(i i i ) Persons vho Porticirate in Lr.Tichin.T 

There have also been cases in vhich various accused have contributed 

to the killing of a victim vlthout i t being clear which one actually 

delivered the fatal shot or blow. Thus, the Essen lynching Case, (trial 

of Erich Heyer and six others before a British Military Court for the t r i a l 

of Wer Criminals at Essen from 18 - 22 December 19^5), involved neglect, 

of allied prisoners of war on the part of a German private who had the 

duty to act as their escort, and lynching on the pert of German civilians 

who took part in their killing. It was shown that as the prisoners of 

war wore mai-chod tlirough one of the main streets of Essen, the crowd 

rouiid them grew bigger and started hittir^g thom and throwing stones and 

sticks at them. Vlhen they reached the bridge, the captives were eventually 

thrown ovor the parapet. One was killed by the f e l l , others were killed 

by shots frcm the bridge and by members of the crowd who beat and kicked 

them to death. 

It was the submission of the prosecution that every person who, 

following tho incitement to the crowd to murder these men, (given by 

Captain Heyer, another of the eccusbd who was fo-ond guilty*), voluntarily 

took acgressive action against any one of the three airmen, was guilty 

* Soe page 2l6. 
/in that 
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In that ho was concerned in the killing. It was .jmpossible to soparatG 

any one of those acts from another; they a l l ruado up what is known as 

lynching, From tho momont thoy left those han-acks, the man were doomed 

and the crowd knew they were doomed and evei-y person in that crowd who 

struck a blow was both morally and criminally responsible for the deaths 

of the throe men. 

The military escort was sentenced to imprisonment for five years for 

refraining from interfering to protect the captives under his charge. 

Three of the civilians accused in the t r i a l were sentenced to death by 

hanging and sentences of Imprisonment for l i f e and for ten years; thoy 

were found guilty because each one of them had, in one form or another, 

taken part in the ill-treatment which eventually led to the deaths of the 

victims, although against none of these accused had i t been exactly proved 

that he had individually shot or given blows which caused the deaths. 

In the t r i a l of Hans Renoth and three others before a British 

Militai-y Court at Elten from 8 to 10 January 1946, Hans Renoth, 

Hans Pelgrim, Frledrlch Wllhem Grabowski and Paul Hermen Nleke, at 

the time of the alleged offence, two policemen and two customs officials 

respectively, were accused of committing a war crime, "in that they at 

Elten, Gcraar-, on l 6 September 1944, in violation of the laws and 

usages of war, were concerned in the killing of an unknown Allied airman, 

a prisoner of war". All pleaded not guilty. 

It vas alleged that a British pilot crashed on German soil, and 

after emerging frcm his machine unhurt was arrested by Renoth, then 

attacked and beaten with fists and rifles by a n̂ miber of people including 

the other three accused. Renoth stood aside for a while then shot the 

pilot. 

A l l the accused were found guilty. Renoth was sentenced to death 

by hanging, and Pelgrim, Grabowskl and Nioke to imprisonment for fifteen, 

ten and ten years respectively. The sentences were confirmed and put 

into effect. 

Here, as in the Essen lynching Case, several persons whr contributed 

to the deaths of a prisoner of war were al l held responsible for his 

murder, though not punished alike, 

(iv) Instigators 

. Short of actually orderlr^ offences, an accused may be found guilty 

because of his having, in some way, instigated its perpetration. Thus, 

in the Essen lynching Case, referred to abpve, the prosecution alleged 

that Heyer had given to the escort instructions that they should take 

the prisoners to the nearest Luftwaffe unit for interrogation. It was 

/submitted 
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submitted by the Prosecution that this order, tho\igh on the face of i t 
correct, was given out to the escort from the step? of the barracks in 

a loud voice so that the crowd, which had gathered, could hear and would 

know exactly what was going to take place. It was elleged that he had 

ordered tho escort not to interfere in any way with the crc»/d i f they 

shoidd molest the po-lsonors. 

Hauptmann Heyer admittedly never struck any physical blow against 

the airmon at a l l . His pert in this affair was an entirely verbal one; 

in tho submission of the Piosecntion this was one of those cases of words 

that k i l l , and he was as responsible, i f not more responsible, for the 

deaths of tho threo men as any one else concerned. 

The ProBocutor expressly stated that he was not suggesting that 

tho moi-e fact of passing on the secret ordor to the escort that they 

shoiad not Interfere to protect the prisoners against the crowd was 

sufficiently proximate to the killing, so that on that alone Heyer was 

concerned in tho killing. Tho Prosecutor advised the Court that, i f it 

was not satisfied beyond reasonable doubt that he had Incited the crowd 

to lynch theso aimen, ho was thon entitled to acquittal, but i f the Court 

was satlBfied that ho did in fact say theso people were to be shot, and 

did in fact Incite tho crowd to k i l l tho airmen, thon, in the submission 

of tho Prosecvtion, ho was guilty. 

Eie Prosecution referred to tho rulo of British law In which an 

Instigator may be regardod as a principal. Tho same hold good in this 

caso i f a man incited scmcono else to commit a crime and that crime was 

ccmmltted. Although tho person who incited was not present when tho 

crime was ccmmltted, ho was triable and punishable as a principal and it 

made no difference in this roepoct whether tho t r i a l took placo under 

British law or \mder tho Eegulatlons for the t r i a l of war criminals. 

The Court sentenced Heyer to death by hanging, 

(v) Common Dosipn and the General Principles of Liability 
The paragraphs set out above are not intended to exhaust a l l aspects 

of complicity in war crimes. For instence, i t has not boon poBs ib lo , due 

to shortage of timo to deal with the many interesting discussions, which 

have taken place during various trials, on tho question of the liability 

of persons who commit crimes while a c t ing in pursuance of h common plan 

or design. (See for instance tho Belsen Trial, (see page l ' t6); the Trial 

of Martin Goltfriod Weiss and forty-one others before a Military Govomment 

Comt at Declieu, Gcrmary, from 15 November to I3 December 19^5 (tho Dachau 

Trial), and the Trial of Hans Altfiadisoh and sixty others beforo a 

Military Govemment Court at Dachau, Germany, from 29 March to 11 Moy 19^6, 

(tho Mauthausen Trial)). 

/Further, 
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Further, the general pi-inclples governing the llahility of accecsories 

and of aiders and abettors have often heen discussed d^jring trials. (See 

for Instance tho Trial of Fran?. Shonfeld and nine others before a British 

Military Coui-t, Essen, from 11 to 26 June 19^6.) 

(vl) Persons Guilty of Attempted Crime 

Some recognition has boen given to the possibility that a person may 

be guilty of a war crime even, though he merely attempted to conmit an 

offence and the offence was never completed. Thus, Article h of the 

Norwegian Law of 13 December 1946, on the punishment of foreign war 

criminals, px'ovides tiiat: 

"The attempted commission of any crime referred to in Article Ho.l 

of the present law is subject to the seme punishment as an accomplished 

act. Complicity is likewise punishable." 

Again, m i c l e 13(1) of a Yugoslav Law of 25 August 19^5, which 

provides for the t r i a l of war criminals and traitors, lays down that: 

"An attempt to commit acts outlined in this Law shall be 

punishable as a complete criminal act." 

Under the Butch Ejrtraordinary Penal Lav Decree of 22 December 19̂ 3, 

(Statute Book D. 6l) , an attempt to commit a var crime is equally 

punishable vith the crime itself. 

Regarding the degrees of Implication in war crimes, Brigadier General 

Telford Taylor, in his address to the Fifth International Criminal Law 

Congress, said: 

"Now this concept of conspiracy, at bottom, is merely one 

manifestation of a problem which is basic in a l l systems of penal 

law; what degree of connection with a crime must be established in 

order to attribute, to a defendant. Judicial guilt? Other 

manifestations of this same question are the doctrines of principals, 

accessories, end accomplices, and of attempts. 

International penal law with respect to this question is most 

unsettled. Take, for example, the doctrine of attempts. Neither 

The Hague and Geneva Conventions, nor the London Charter, nor 

Law Wo. 10 mention attempts. Does i t follow that an attempt to 

conmit an international crime is not itself a crime? I should not 

think so. Let us assume that a soldier is about to shoot an unarmed 

and innocent prisoner of war, but is himself captured with his 

pistol poised Just in time to prevent the shooting. I believe that, 

under Internal or international penal law, he could be rightly 

accused of the attempted murder of a prisoner of war." 

/3. Superior 
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3. Superior Ordei-B, Duress and Coercion 
(I) Introductory Eemuxlis 

The plea of superior orders has "been raised by the Defenco in war 

crime trials more frequently than any other. The most common form of 

the plea consists in the prgiiment that the accused vas ordered to commit 

the offence by a military superior and that under military discipline 

orders must be obeyed. A closely related argument is that vhich claims 

that had the accused not obeyed he vould have been shot or othervise 

punished; i t is sctaetimes also maintained in court that reprisals vould 

have been taJ:en against his faml.ly. It has to be admitted that a serious 

conflict must inevitably exist in the mind of a soldier in particular 

vhen faced with the' choice between the probability of immediate punishment 

for insubordination and the possibility of ultimate punishment as a war 

criminal should his coiuxtry be defeated. Nevertheless, the rights of the 

unfortiuiate victim of the crime must equally be kept in mind. 

This section on superior orders, duress and coercion is arranged on 

tho following lines: 

First, certain relevant municipal enactments are quoted. Next, 

various authorities which have been cited in trials other than texts 

having binding legal farce are set out end discussed. Thirdly, the 

t r i a l of Rear Admiral Nisuke llasuda and four others receives special 

. attention in view of Its particular interest in this connection. 

Under a fo-jrth heading a number of other trials are quoted In order 

to demonstrate the extent to which the plee of superior orders has 

been successfidly put forward In war crime tr i a l s . .Finally, in a 

conclusion, the Information set out in this section is classified, and 

a passage from the vrork of a French legal authority, Professor de 

Juglart, is quoted as setting out what has in fact been the attitude 

generally talcen in war crime courts towards the plea. 

(II) Municipal Enactments 

Municipal enactments regarding the punishment of war crimes have 

shown a great reluctance to regard the plea of superior ord> rs as a 

ccmplete defence, and have Tjreferred to admit that the fact that a war 

crime was committed under orders may constitute a mitigating circumstance 

and to leave to the court the power to consider each case on its merits* 

Thus the United States Mediterranean Regulations* provide in 

Regulation 9: 

* See page 157* 
/"The fact 
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"The fact that an accused acted pursuant to order of his 

Oovemment or of a superior* shall not free him from responsibility, 

but may be considered in mitigation of punishment i f the commission 

determines that Justice so requires." 

The corresponding provisions of Regulation l6(f) of the Pacific 

Regulations of September 194-5, of Regulation 5(d) (6) of the Pacific 
Regulations of December 194-5, of Regulation l6(f) of the China Regulations* 
provide as follows: 

"The official position of the accused shall not absolve him from 

responsibility, nor be considered In mitigation ©f punishment. Further, 

action pursuant to order of the accused's superior, or of his 

government, shall not constitute a defence, but may be considered in 

mitigation of punishment i f the commission determines that Justice 

so requires." 

Simlleurly Article 5 of the Norwegian Law of 13 December 1946, on the 

Punishment of Foreign War Criminals provides that: 

"Necessity and superior order C€innot be pleaded in exculpation of 

any crime referred to in § 1 of the present law. The court may, 

however, take the circumstances into account and may Impose a sentence 

less than the minimum laid down for the crime in question or may impose 

a milder form of punishment. In particularly extenuating 

circumstances the punishment may be entirely remitted." 

Other provisions of a like nature are the following: 

"The fact that an accused acted pursuant to the order of a 

superior or of his government shall not constitute an absolute defence 

to any charge under these Regulations; it may, however, be considered 

either as a defence or in mitigation of punishment i f the military 

court before which the charge is tried determines that Justice so 

requires." (Article 15 of the Canadian War Crimes Act of 31 August 1946).̂  

"The fact that the criminal deed was performed by a person acting 

under orders or in a subordinate capacity does not exempt the criminal 

from responsibility, but may be taken into consideration as an extenuatirg 

circumstance, and in specially extenuating circumstances the punishment 

nay be waived altogether." (Article 4 of the Danish Act on the 

Punishment of War Crimes of 12 July 1946). 

"In the case of trials instituted under the provlsio: s of Article 2 

of the present law, the fact that the accused acted in accordance 

with the provisions of enemy laws or regulations, or at the orders of 

a superior officer cannot be regarded as a reason for JustlfIcatlcn, 

within the meaning of Article 70 of the Criminal Code, when the act 

committed constituted a flagrant violation of the laws and customs of 

war, or the laws of humanity. The plea may be taken into consideration 

as an extenuating circumstance." (Article 3 of the Belgian Law cf 

20 June 194?, relating to the Competence of Military Tribunals in the 

Matter of War Crimes). 

* See page 157 et seq. 
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"Laws decrees or regulation issued by the enemy authorities, 

orders or pemits issued by these authorities, or 1^ authorities which 

are or have been subordinated to them, cannot be pleaded as 

Justification within the meaning of Article 32? of the Code P^nal,* 

but cen only, in suitable cases, be admitted as extenuating or 

exculpating circTjmstances." (Article 3 of the French Ordinance 

of 28 August lOhh, Concerning the Prosecution of War Criminals). 

So also Law No. 10 of the Allied Control Council (see pages 134-5) 

provides in paragraph 4(b) of its Article II that: "The fact that any 

person acted pursuant to the order of his government or of a superior 

does not free him from responsibility for a crime but may be considered 

in mitigation of punishment". 

Article 5 of the Polish Law, promulgated on 11 December 1946, 

concerning the punishment of war criminals and traitors, provides that: 

"Article 5. Parajya^,! 

The fact that an act or emission was caused by a threat, order or 

command does not exempt from criminal responsibility. 

Paragraph 2 

In such a case the Court may mitigate the sentence taking into 

consideration the circmstances of the perpetrator and the deed." 

Articlo VIII (in paragraphs 1-2) of the Chinese Law of 

24 October 1946, simply provides that: 

"The following circumstance under which offences have been ' 

committed shall not exonerate war criminals: 

1. The fact that crimes, were crommitted by order of Superior 

Officers. 

2. The fact that crlmos were committed as result of official 

duty." 

So also Article 4 of the Luxembourg War Crimes Law of 2 August 194?, 

provides, i:ater alia, that orders or permission given by the enemy authority 

or by authorities depending cn the latter shall not be regarded as 

Justifying circumstances within the meaning of Article 70 ol the Luxembourg 

Code Penal. 

Again, Article 13(3) of the Czechoslovak Law Ko. 22 of 24 January 1946, 

•provides that: 

"(3) The irreslEtible compulsion of an order from his superior does 

not release any person from guilt who voluntarily became a member of 

an organization whose members undertook to carry out a l l , even 

criminal orders." 

* See page 235. 
/No special 
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No Bpecial provlGlon relating to the plea of Buperlor orders has been 

made in the Netherlands War Crimes Law of July 19̂ 7 (Statute Book H. 233), 

since the existing provisions of the Netherlands Penal Code concerning 

superior orders oro deemed siifficient. Article 4-3 of that Code states 

that: 

"Not punishable is he who ccmmits en act in the execution of an 

official order given him by the competent authority, 

"An official order given without competence thereto does not 

remove the lia b i l i t y to punishment unless it was regarded by the 

subordinate in a l l good faith as having been given competently and 

obeying i t came within his province as a subordinate". 

The authority giving the order is not considered to be competent to 

give orders to commit a crime. 

(Hi) Authorities Other Than Legally Binding Enactments 

(a) The British Royal Warrant contains no provisions regarding the 

admissibility of the defence of Superior Orders, and there has been 

oonslderable discussion during trials before British Military Courts 

of the admissibility of this plea. 

Chapter XIV of the British Manual of Military Law has often been 

quoted by Counsel as authority on this point. It must be stated at the 

outset that Chapter XIV (The Laws and Usages of War on Land) of the 

^ British Manual cf Military Law is intended only as a guide for the use of 

the military forces. It has not therefore the authority as a statement 

of International Law which attaches to an international treaty. Such 

publications, prepared for the benefit of the armed forces of various 

nations, are frequently used in argument in the same way as other 

interpretations of International law, and, in so far as their provisions  

are acted u-pon. they mould state practice, which is itself a source of 

International Law, The British Manual of Military Law Is not a 

legislative instrianent; i t is not a source of law like a statutory or 

prerogative order or a decision of a court, but is only a publication 

setting out the law. It has, therefore. Itself no formal "binding power, 

but has to be either accepted or rejected on its merits. I.e. according 

to whether or not In the opinion of the Court i t states the law correctly. 

Until April 1944, Chapter XIV of the British Manual of Military Lay 

contained the much discussed statement (Paragraph 433) that "members 

of the anned forces who commit such violations of the recognized rules of 

warfare as are ordered by their Government, or by their commander, are not 

war criminals and cannot therefore be punished by the enemy. He may 

punish the officials or ccmmanders responsible for such orders If they 

/f aU into 
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f a l l Into h;'.c hands, "but othenriso ho may only resort to other means 

of obtainlnc redress..." 

Tills statcnent was based on the Fifth edition of Oppeiihelm's 

Tnternacicril Law. Vcloine II, ?£go 45^. Cor^ldoreble doubts vere cast 

on the correctness of this statement by most writers upon the subject 

end i t vos replaced in the Sixth edition of Oppenheim by its learned 

editor. Professor Lauterpacht, by a statement to the effect that^tiie 

fact that a rule of imrfero has been violated in pursuance of an order 

cf a belllgeront government or of an individual belligerent cca-iiiander 

does not deprive the act in question of its character as a war crime. 

Tho faU-acy of the opiii.i.on ei^recsod in the pre-ipMl text 

(Peragraph Vl3 of Chapter XIV) of the British Manual and the corresponding 

rule of the United States Rules of Lend VTei-fex-e (Parpgrp.ph 3̂ 7 of the 19̂ 0 

text),* was demonstrated in an article by Professor Alexander N. gack 

in the'Law Qvartsrly Pevlew (Volume 60, January 19^^^, page 63). The 

relevance of the iilea of superior orders became also the subject of 

research and critical examination by official end seml-cffIclal 

Intematlorial bodies which dealt with problems of war crines during 

the second world war (United Nations War Crimes Commission; London 

International Assembly, etc.). 

In April 19kk, the British Manual was altered, the sentences Just 

quoted being replaced by the following statement of the law: 

"The fact that a rule of warfare has been violated in 

pursuance of an order of the belligerent Government or of nn 

individual belligerent ccrmandor does not deprive the act in 

question of Its character as a war crime; neither does i t , in 

principle, confer upon the perpetrator inmunlty from punishment 

by the Injured belllgereiit. Undoubtedly, a court confronted 

with the plea of superior orders adduced in Justification of a 

var crime Is bound to tĉ :e into consideration the fact that 

obedience to military orders, not obviously unlawful, is the duty 

of every Eember of the armed forces and that the latter cannot, 

In conditions of war discipline, be expected to weigh scrupulously 

the legal merits of the ordor received. The question, however, 

is GÔ 'ern̂ d by the major principle that members of the armed forces 

ore bound to obey lawful orders only and that they cannot therefore 

escape li a b i l i t y i f , in obedience to a ccnaaand, they ccnmlt acts vhich 

both violate unchallenged rules of warfare end outrage the general 

sentlxient of humanity." 

* Soe page 22h. 
/A similar 
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A 3iinia.er though not identical alteration of the Anerican Field 

tfanual has ccen trcught about ty Change No. 1 to the ErJ.es of I<ind 

Worrarc d-vled Hi Novanber l^kh.^ 

In the course of tlie Pjliu.i ^ i a l , * * an objection vas raised to the 

application of the lav as stated in the anendiiient to the British Manual 

of .yr Jtary Tav aiid, by way of a^Qlocy, the decision of the British Privy 

Co-ancil in the Zaaora case was In/oksd, vhere i t had been stated thnt a 

Eritich Prize Court adjiinlsters International law and not Municipal Law 

and that a].thou(ih i t may bo boucd by acts of the legislat-are, i t is not 

bound by executive orders of the King in Council. If that be so, then 

i t -Kas said, a f o r t i o r i , the Court is not. bound by an amendment published 

by the War Office, 

This obJe<ftion was not referred to by the Judge Advocate in his 

summing up, but i t vas inplied in his direction to the Ccurt that the 

plea of Superior Orders was not well founded.. 

The Judge Advocate accepted the law as stated in the 19̂ ^ amendment 

to the British Manual, and advised the Court accordincly. 

Counsel for the Defence, asked by the Judge Advocate vhether he 

challenged the eccurucy cf the statement that the question was governed 

by the major p-inciple that members of armed forces are bound to obey 

lawful orders cnly, stated that he was not irepared to challenge that. 

a-ha Court rejected the plea of superior orders. 

A further discussion of the question arose during the Bo3B.cn T r i a l . 

Colonel Smithy i n delivering a closing ergument in defence of the accused " 

as a vhole, submitted that tho original text of Paragraph hk^ was 

correct in.law and that the amended version was incorrect and ho repeated 

that the court was its own judge of law and vas not bound to take i t from 

the War Office, the Privy Coxmcil or any other authority.**** The original 

text was in accordance vith the ordinary experience of the necassitlee of 

military discipline pi,r\ci was, moreover, in precise agreement with the American 

Manual6***** It vould surely be most unfortvinate i f the Court vere to 

* See page 22k. 

** See Lav Reports of Trials of War Criminals, publifshei by His Majesty's 
_ _ • Stationery Office "for the United Nations War Crlmos Ccnailssion, 

Volise I, pages 1-21, 

*** See Volxano II of the same series, (at present being printed) especlall 
... pages 69-78 and 104-110. 

**** Li3ie the Defence in tho Peleus T r i a l . Colonel Smith also quoted the 
Zexpra Case and pointed to the parallel between a war crimes court 
and" a prizo ccurt, in arguing that the Manual was not binding on the 
Ccui't, 

***** Which was then unanendedj see page 224. 
/condenm people. 
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condemn people, In cases vhere the defence of superior orders was pleaded, 

by v i - t u Q c f an amendjuent to tho British Manual., the text of which was at 

T a r i e n c e v^th tLo j^merican and other official maniials, as a result of a 

chaise Intr xluced in April l^kh, whereas the datos in the Charee Sheet 

began in October lpii2, 

EcpIyJng to Colonel Saf-^h»s arguments, the Prosecutor in the 

Belsen Trial claimed that the amendment to the Manual was made to bring 

it in line with almost every writer on the subject. Including 

Professor Lauterpacht and Professor Brlerly. It was in fact me.de in 

consultation with the American Judge Advocate General, and it was In 

line vith American lav as set forth In America, as opposed to the 

American Manuel, which had not yet been emended. 

The Prosecutor could have added that, i f a statement contained 

in tho Manual was, as is stated in the footnote to the British Amendment 

No, 3^, "Inconsistent with the view of most writers upon the subject and 

also with the decision of the German Supremo Court in tha case of the 

Llandovery Castle", there was no obstacle, constitutional, legal or 

otherwise, to correcting tho mistake in the statement of law on the 

one hand, ard to proceeding in the future on the basis of the law, as it 

had thus been elucidated. 

A second authority on which great reliance has been placed by counsel, 

and which has been quoted as stating correct law by Judge Advocates in 

British Trials* has been the celebrated work. International Law 

(Oppenhelm-Lauterpacht), of which Volume II, (Sixth Edition) contains on 

pages 453-5 a passage which is identlal with the amended version of 
Paragraph 443.** 

The Judge Advocate acting in the Trial of Karl Buck and ten others 

by a British Military Court at Wuppertal, Germany, 6 - 10 May 1946, after 

quoting this passage, added that an accused would be guilty i f he ccmmltted 

a war crime in pursuance of en order, first i f the order was obviously 

unlawful, secondly i f the accused knew that the order was urilawful, or 

thirdly i f he ought to have known i t to be unlawful had he considered 

the circumstances In which It was given. 

(c) Despito the fact tliat most of the regulations governing trials 

by United States Military Commissions have included provisions defining 

the applicability of the plea of Superior Orders, reference has often been 

* For Instance the Judge Advocate in the Belsen Trial advised the court 
to follow the law laid down in this text on the question of 
Superior Orders, 

** Page 454 of tills work sets out the literature on the subject. 

/made dui'ing 
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made I'jrirg trials tofore such Corcnicsionc, to the United States Basic 

Field Manual P.M. 27-10 {Bulo.i cf T^nd Warfare) which is similar in scope 

and pu-posa to the British Manual of Military law. 

Until 15 Novombor 1944, Paragraph 3̂ 7 of tho United Gxates Basic 

Field KaKUol provided that ^ Uviduals of the Armed Forces would not be 

puiilslied for war crimes i f they were committed under the oriors or 

sanction of thoir goverments or commanders, Ihe commanders ordering 

tlio ccmmlEsicn of such acts, or undor whose authority thoy were committed 

by their troops, might be punished by the belligerent into whcse hands 

they f e l l . It will be appreciated that this prevision of Paregraph 3̂ 7 

cf tho American Bules of Land Warfare corresponds exactly to tho original 

test of Paragraph 443 of Chapter XIV of the British Ma:mal of Military Lav. 

By Change llo. 1 to the Bules of land Warfare dated 15 November I9JA, 
the sentences quoted above from Paragraph 347 of the Bules of Land Warfare 

have been emitted and the following provisions have been added to 

Paragraph 345: 

"Individuals and organizations who violate the accepted laws 

and customs of war may be punished therefor. However, ihe fact 

that the acts complelned of wero done pursuant to order of a 

superior or government sanction may be teien into consideration 

in determining culpability, either by way of defence or in 

mitigation of punishment. The person giving such orders may also 

be punished," 

It will bo seen that tin statement of the lew contained In the now 

text of the American Basic Field Manual differs somewhat frcm the 1944 

text of the British Manual, though both abandon the sweeping statements 

contained in the former text regarding the plea of superior orders. The 

new British text appears to exclude an unlawfxa order as a defence, and it' 

is Interesting to compare both with Article 8 of the Charter of the 

International Military Tribunal of 8 August 1945, under which superior 

ordors were not to free a defendant from responsibility, but might be 

considered in mitlgatlop of punishment. 

Tlie statement contained in the new text of Paregraph 3'i-5 of the 

American Basic Field Manual makes i t possible to consider superior orders 

or Government sanction in determining culpability, either by way of defence 

cr in mitlGation of punishment. 

The provisioni:; of the Field Mnr^ on this point vere quoted for 

instance by the Defence in tho Trial cf General Anton Dostler, by a 

United States Military Ccmmission in Rome (8 - 12 October 1945)j* although 

* Law Reports of Trials of War Criminals, Volume I , pages 22-3'K 
/this t r i a 
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thlo t r i o l vas hold under the RegylatlenB for the Trial cf Var Crimes 

issued for the Mediterranean Theatre of Operations on 23 September 19^5, 

(coe pase 21?), the provisions contained therein relating to the 

deforce of superior orders vere not referred to. 

(d) Sheldon Glueck, on pages II8-9 his authoritative work, War 

Criminals, bhcir Prosecution and Punirhmcnt. also provides seme guidance 

in the matter. Glireck, seeking to reronolle the dll'^oaa In vhlch a 

subordinate is placed by an order manifestly unlavful, compliance vith 

vhlch maj' later subject him to t r i a l for a var crime, and refusal to 

comply vith vhich may Immediate:y subject him to a disciplinary octlon, 

perhaps death, suggests that the following rule be applied: 'Vn 

un-lawful act of a soldier or officer in obedience to an order of his 

government or his military superior is not justifiable i f vhen he 

committed i t ho actually knew, or, considering the clrcuffstcnces, he had 

reasonable grounds for knowing that the act ordered Is unlawful under 

(a) the laws and custcms of varfare, or (b) the principles of criminal 

lav generally prevailing in ...vlllzed nations, or (c) the law of his own 

country. In applying this rule, whenever the three legal systems clash, 

the last shall be subordinate." 

(iv) Tho MflHuda Trial Sxamlned 

Interesting material relating to tho defence of superior orders Is 

to be derived from a study of the TriaJ. of Reor-Admirel Hlsuke Mosudn and 

Four Others of the Imperial Japanese Na^y, before a United States Military 

Conmission, United States Naval Air Base, Kwajaleln Island, Kwajcleln 

Atoll, Marshall Islands, on 7 - 13 December 19^5. 

Hasuda, who committed suicide before the t r i a l , had ordered three 

subordinates in the Imperial Japanese Navy to shoot to death thiree United 

States airmen, \lho had become unarmed prisonors of war, and a foarth 

subordinate, who had custody of the prisoners, to hand them to the throe 

executioners. These four wore brought to t r i a l for the part which they 

had playod in the killing of the airmen. 

iho accused pleaded not guilty. They admitted their part in the 

execution of the American Prisoners of War, but claimed as a defence 

that, as military men of the Japanese Empire, thoy were acting under 

orders of a superior authority, which they were bound to obey. 

Cne of the defending Ce jicll, himself a Lioutenant-Caanandcr in tho 

Imperial Japanese Navy, described the absolute discipline and obedience 

which was e::pGcted from tho Japanese forces, and quoted an Imperial 

Rescrii^; which included the words: "Subordinates should havo tlie idea 

that the orders from their superiors are nothing but the orders personally 

/from His Majesty 
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from His Majesty the Emperor." Tl;o.Japanese forces were exceptional 

omorg tho world's oxmed forces in this respect and, therefore, he claimed, 

i t was imroccrolo to apply therein "the literal and individualistic 

ideas which rule usual societies unmodified to this totellctlc and 

absolutlstic military society." The strategic situation was so 

critical in early 1944 that the characteristic referred to was displayed 

in the Jaluit unit* to an e...optional degree. Furthermore the order 

was given direct by a Bear-Admiral to "mere Warrant Officers and Petty 

Officers." If they had refused to obey i t , "everyone would have fallen 

upon them." 

As tho accused had no criminal intent, i t was clear that tliey had 

committed no crljnc. 

The other defending Counsel pointed out that the executioners each 

requested that they should not be assigned the task of carrying out the 

killing, but wlien empiiatically ordered by Masuda, a man of strong 

character, thsy had obeyed, in accordance with their training. Their 

actions were not of their own volition; they were the will of another. 

Taoeii, the custodian of the prisoners of war, who arranged their 

handing over to the executioners, also merely acted in accordance with the 

orders of the Eear-Admlral. Certainly tho latter had told him why he was 

to surrender the prisoners, but this fact In no way placed him in the 

position of a participant in the commission of a crime. 

In presenting the case for the Prosecution, one of the twc Judge 

Advocates quoted three authorities with the intention of securing the 

rejection by the Commission of the plea of superior orders. The Judge 

Advocate General, he said, l . . made reference, in Court Martial Orders 

212-1919, to the following dictum in U.S. v. Carr (25 Fed. Cases 307): 
"Soldier is bound to obey only the lawfia orders of his superiors. If 

he receives aaa order to do an unlawful act, he is bound neither by his 

duty nor by his oath to do It. So far from such an order being a 

Justification i t mal:es the party giving the order an accomplice in the 

crime." 

In another case quoted by the Prosecution, involving the killing 

of a lliccraguan citizen by a member of the United States forces, the 

Judge Advocate stated: "An order illegal in itself and not Justified 

by the rules and usages of war, or in its substance clearly illegal, so 

* The unit under the ccmmond of Masuda. 

/that a man 
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that a man of ordinary sense and understanding would Imow as soon as ho 

heard the ordct read or given that it was illegal, will afford no 

protection for a hcmiclde, . >vlded the act with which ho may be charged 

has a l l ths .'ngredJents In it which may bo necessary to constitute tho 

same crime in law" (United States Com-t Martial Orders, 4-1929). 

In the opinion of the Judge Advocate, however, the statement of the 

law fflosi; clearly in point was cortalued in "the rules promvilgated by 

the Suireue C<3.imand of the Allied Pcr.rers for use in war crlmo cases. This 

body of Intomational law, briefly know as the SOAP rules* and adopted 

by the Ccmmlssion at the direction of the Judge Advocate General of the 

Navy, has the following provision applicable to tho defence raised by 

the accused, quoting sub-paragiapli (f) of Peragraih l6: 

"Tl>.e officipl po-ition of the accused shall not absolve him 

from responsibility, nor be considered in mitigation of pmishment. 

Fm-ther, action pursuant to order of tha accused's superior, or of 

his goverimont, shall not constitute a defence buc may be considered 

in mitigation of punishment i f tho counission determines that 

Justice so requires". 

Two problems arise from the above arguments. In the first place 

the question may be asked what Is meant, in the three pr.ssages quoted 

by the Judge Advocate in securing the rejection of the defence of 

superior orders, and eleewhe - in the literature on the subject, by 

the statement that a soldier is entitled under International law to 

obey only conmonds which are lawful? Must these commands be lawful 

under the Municipal Law governing the soldier, or under International 

Law? The extract from the Judgment in U.S. v. Cerr leaves the point 

In doubt. So, strictly speaking, does the dictum taken from the 

Nicoraguon case since it is not clear whether the passage "and not 

justified by the rules and usages of war" is intended to amplify, or 

to be in addition to, the words "Illegal in itself". If it were tho 

latter, the word "Illegal" could be taken to mean illegal "under 

Municipal Law". 

Tho question is one of great Importance. If an order is legal 

under Intematlonal Lnw, it is difficult to see how aii act ccmmittod 

in obedience to it could be illegal under that system. If the act, 

» These are the Pacific Begiaatlons referred to on page RI7. 

/were thus 
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were thus lerol in Itself there would be no need for en accused to 

have recoxirseto tho dofojice of superior orders. On the other hand, 

i f tho order roed only be legal under Municipal Law, i t would be 

possible fcr the head of ar 'ithoritaritm state to order the execution 

of a l l prisoners of war and for a l l his armed subordinates to carry 

out such an order axid remain entirely innocent of any var criminality. 

Secondly, if the plea of superior orders is to be recognized as 

a defence, or even only an argument in mJ.tlgation of sentence, some 

principles must be evolved vhich vould determine the limits of its 

validity. Four possible criteria vere touched upon during the t r i a l : 

(a) Tlie degree of military discipline governing the accueed 

at the time of the ccmoisslon of the alleged offence. 

Defending counsel laid great stress on the exceptionally 

strict obedience to orders vhich vas expected from a Jeponeso 

soldier. In so far as the plea of superior orders derivos v;hat 

strength i t may have frcm the presence of conflicting loyalties 

and compulsions In the mind of the accused, this argument is 

perfectly valid. On the other hand, in view of the fact that 

the Allied Povers Included among their war alms the overthrow 

of the dictatorial system of govemment, i t is not likely that 

the irevailing legal opinion would allow a person accused of 

war crimes to plead in defence the very disease against which 

the war was fought. Furthermore, general agreement will probably 

be given to the Judge Advocate's opinion that: "Tlie Japanese 

Army must observe the same rules that the United States figlitlng 

man, the man frcM Bussla and the man from Great Britain must 

observe. The law is no respecter of individual nations. If it 

is to be an effective law, i t must govern the actions of e l l 

nations." 

(b) The relative positions in the military hierarchy of the 

person who gave and the person who received the order. 

Counsel for the defence pointed out that the order was given 

by a Rear-Admlral, to "mere Warrant Officers and Petty Officers". 

Legally perhaps, such commands should bind the subordinate no 

moro and no less than those of an Immediate superior, yet it has to 

be recognized thet, since the whole defence is based on a 

psychological condition, tho state of mind of tho accused, the 

argument of the defence has some weight. 

(c) Tho military situation at the tine when the alleged offence 

was committed. 

/The defence 
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Tho defence pointed out that discipline at Jalult was the 

stricter oecause of the nearness of the United States forces. 

This defence is rot the same as that hased on military necessity, 

vhen using which the accused pleads that, irrespective of any 

superior orders, he acted es he did because the military situation 

made i t necessary for him to do so. 

If this orgianent were to ho admitted, it would he for the 

defence to provo that the situation had actually altered the 

accused's attitude towards his superiors so es to make him feel 

that his obligation to obey them had become stricter, 

(d) Tlie degree to which "a nan of ordinary sense and understanding", 

(quoting the Judge Adv. te in the Hicaraguan case) would see that 

the order given was Illegal. 

Tnls test is equally valid, whether legality unler Kunlolpal 

law or under International Law is meant. For Anglo-Saxon lawyers its 

uso would bo reminiscent of the frequent references to the hypothetical 

"average reasonable man", and of a passage of Dicey's In reference to 

tho analogous conflict between a soldier's duty to obey orders and his 

allegiance to the general law of the land: "....a soldier runs no 

substantial risk of punlshnent for obedience to orders which a arn of 

common sense may honestly believe to Involve no breach of law" (Tho Laŵ o' 

the (Constitution Eighth edition pago 302 quoted by 

Professor lauterpacht in British Yearbook of Internatlocal Law, 19hk 

pago 72). 

The first three of these suggested criteria demonstrate an awe~r5nes8 

of the heavy pressure under which an accused may be acting in obeying an 

order. The International Military Tribunal at Nu!rnberg, commenting In 

Its Judgment cn Article 8 of Its Charter apparently had the same 

consideration in mind when i t said: "The true test, which is found in 

varying degrees in the criminal law of most nations, is not the existence 

of the order, but whether nor . choice was' in fact poBsiblo."^r 

(v) Somo Trials Illustrating the Degree to ^Jhlch the Defence Has Been 

Succeeafully Pleaded 

Seme instances in whir-.h the plea has been successful and some in 

which It has failed are new to be quoted in order to Illustrate the 

extent of recognition given thereto. 

* British Ccnmand Paper, Cmd. 6964, page 1̂ 2. 
/The Judge Advocate 
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The Judge Advocate in the Masuda t r i a l , * quoting the "CCAP" rules, 

admitted that the plea might ho effective in mitigation of sentouce. 

Tbo custodian of the prisoners, in his evidence, stated: "I had no intent 

to h i l l then as well as no melice. /dl I did was to relay the order 

mechanically and let the flj-ers bo released", Eie plea was effective in 

reducing his sentence to one of impi'lscniiient for ten years. 

Sitting from 23 April to 3 ̂:ay 19^6, the French Permanent Military 

Tribunal of Strasbourg tried ex-Gauleitor Wrgier and certain of his 

underlinGE fcr offences conanitted by them in Alsace during the German 

occupation. One of the accused, Ludvig Luger, formerly Public I'rosecutor 

at the Sondcrgcricht of Strasbourg, was charged with having been en 

accomplice in murder. The charge was made in the Indictment that, during 

the t r i a l of a group of thirteen Alsatians accused of m\u-dering a frontier 

guard during an attempted escape to Swlt;:erland, Luger acJmowledged that 

there was no evidence of the guard having been killed by any of the 

accused yet demanded the death sentence, which was passed on a l l thirteen 

accused. Nevertheless Luger was acquitted, tliO Permanent Military 

Tribunal finding that he had acted under pressure from Wagner, then 

Gauleiter and Belch Governor of Alsace (The Indictmont alleged that it 

was Vfegncr's normal routing to examine an Indictment before a tr i a l 

was held before the Scpider,r:erlcht, and to ccmmunicate to Luger his 

orders concerning tlie penalty which the latter was to demand). 

This French case is interesting also because It represents an 

instance In which the defence of superior order was pleaded, and 

successfully, not by a member of tho armed forces but by a civilian, 

a member of the German administration of an occupied terrltoiy. 

The Suireme Court of Norway provides the next example. 

Hauptsturmfuhrcr Wlllielm Artur Konstrntin Warner was charged before 

the Lagmannsrett (District Court) at Eidsivating with having ccimltted 

war crimes in that he, in violation of the laws of humanity, was 

concerned in the deportation and death of 521 Norwegian Jews. The 

Lagaionncrett found him guilty and sentenced him to death. He appealed 

to the Supi-eme Court on the ground, Int^r alia, that the punishment 

decided by the Lagmannsrett was too severe, the majority of tho Judges 

having failed to consider that he had acted on superior orders and that 

In his capacity of a suboidlnate he could not have prevented the carrying 

out of the decision of the German and Quisling Govemmonts. 

• Seo pages 22^-229. 
/When discussing 
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\lhon dlscussiiic the severity of the pvmlshment decided upon 

by the Laejnannsrett, the President of the Court agreed vith the 

minority of that Court that i t had been established that the defendant 

held a very unimportant position in the Gestapo and that there vas 

nothiog to show that he had taken any initiative in the action. His 

part had Jseen to pass on the orders from Berlin to the Chief of the 

State Police and to execute the orders of his superiors. He vas sure 

that i f the defendant had refused to obey orders, he vould have had to 

pay for the refusal vith his l i f e . 

On the other hand, i t had been ascertained that the defendant, 

vhen superintending the embarkation of the Jevs, had personally gone 

to see to i t that more provisions vere handed out to them. 

He therefore proposed to fix the punishme it xo tveuty years penal 

servitude. The sentence vas approved by c majority of three to tvo. 

Tvo more examples of trials in vhlch the court considered as a 

mitigating factor the circumstance that an accused acted under superior 

orders may bo quoted, each relating to trials by United States Military 

CommisElonE. On 2k January 19^6, a General Military Government Court 

sitting at Ludvigsburg found tvo German civilians, Johann Melchior and  

Walter Hirschelman. guilty of aiding, abetting and participating in the 

killing of tvo isrisoners of var by shooting them, but sentenced them to 

life imprisonment; the records make i t clear that the death sentence vas 

not inflicted because the accused had acted under the orders of a 

Kreisloiter. Karl Heuber vas found guilty on 26 April 19^6, by a General 

Military Government Court at Ludvigsburg, of aiding, abetting and 

participating in the killing of prisoners of var by leading them to 

execution and standing by vhile they vere shot. He had acted on the 

orders of Criminal Cammissar Weger, in vhose office he vas a filing clerk. 

The sentence passed vas one of imprisonment for seven years, and an 

examination of the record shows that the Court, In fixing tho sentence, 

bore in mind the fact that Neuber acted under pressure of superior orders. 

Trials abo-ond in vhich the defence of superior orders, duress or 

coercion, has been unsuccessfully pleaded. In a number of these, reliance 

vas placed by the Defence on either the so-called Fuhrerbefehl of 

16 October 19^2, or upon alleged orders that "terror flyers" vere no longer 

to be granted the protection accorded to prisoners of var. 

In Articles 3, 4, and 5 of the former,* Hitler addressed the 

folloving orders to a l l officers in the German army: 

* According to the text nroduced by tho Defence in the Trial of 
General Anton Dostler (soe page 232). 

/"3. Therefore 
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"3. Therefore I command that: Henceforth a l l enemy troopc 

encountered by German troops during so-called commando operations, 

in L^uropG or in /Africa, though they appear to be soldiers in 
uniform or demolition groups, armed or unarmed, are t o be 
exterminated to the last man, either In ccsnbat or in pursuit. 

It matters net in the least vhether they have been landed by ships 

or laê aes or dropped by parachute. If such men appear to be 

about to surrender, no quarter should be given them on general 

prlncijle. A detailed report on this point is to be addressed 

in each case to the 0K7 for Inclusion in the- Wehrmacht communique'. 

4. If members of such commando units, acting as agents, 

saboteurs, etc., f a l l into the h.-mde of the Wehrmacht through 

different channels (for example, through the police in occupied 

.territories), they are to be handed over to the Sicherheitsdienst 

vithout deley. It is formally forbidden to keep them, even temporarily, 

under military supervision (for example, in P^ camps, etc.,). 

5 . Tliese provisions do not apply to enemy soliders vho 

surrender or are captured in actual combat vithin the limits 

of normal ccmbnt activities (offensives, large-scale air or 

sea-borne landings). Nor do they apply to enemy troops captured 

diurlng naval engagements, nor do aviators vho have baled out to 

save lives, during aerial combat." 

Unsuccessful reliance vas placed upon these orders by the Defence 

in the Dostler Trial* end upon similar orders (or perhaps the same 

orders, a Eli;^tly different account of them being given in evidence) 

in the Trial of Xarl Bucl: and Ten Others by a British Military Court 

In VJuppertd, Germany, 6-10 lloy 19^6, in the Trial of Karl Adom  

Gollasl and Thirteen Others by a British Military Court, also in 

V/uppertal, 15-21 May 19^6, and in other t r i a l s . 

In a t r i a l before a United States Military Commission at Preising, 

Germany, Bury, ex-police chief of Langenselbod, Kreis Haneu, Germany, and 

Hofner, ex-policeman in the same place, were accused of unlawfully killing 

a United States prisoner of war. It was alleged that the former accused 

delivered the prisoner to the latter, with instructions to IclU him, end 

that Hefner carried out these orders. The airmon was taken to a secluded 

spot and shot. Bury stated that he had orders that "terror flyers" were 
no longer to bo granted the protection of prisoners of war and were to be 

killed by lynching or .beating and that the police were not to protect 

"terror flyers" if the populace lynched them. Both accused were sentenced 

to death by hanging and the sentences were confirmed. 

* See ::ar Crime Trial Law Reports, Volume I, pages 22-34. , 
/The plea 
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The plea of superior orders vas raised on hehalf of hoth accused, 

but the ComnlBBlon rejected i t . 

It is' worthy of note that his own testimony showed that Bury had some 

latitude :in'determining whether or not ai^ specific flyer should he killed. 

He received no, explicit order with respect to the victim, and there was 

nothing to show that the haste and callousness with which the American 

fl^'or was dlBpatchefl vas made necessary hy the circumstances. Hafner Is not 

recorded as having made any protest against the order. When he reported to 

Bury that'the Joh was done, Bury replied: "It le right so." 

(vl) Conclusion. 

As was suggested at the beginning of this section,» the argument that 

a Boldlor cannot, under conditions of military discipline, lightly disobey 

an order Is not without some weight, and pleas based on the argument by 

Defence counsel In the Masuda Trial has often been repeated elsewhere. A 

variation Is to be found in the argument of Counsel for Dr. Klein, one of 

the accusk' In'the Belsen Trial;** Counsel claimed that if a British 

soldier refused to obey an order ho would face a Court Martial, where he 

vould be ftblo to contest the lawfulness of the order, whereas Dr. Klein 

has no such protection. 

Nevertheless the rights of the unfortunate victim must also be kept 

constantly In mind. 

The material comprising this section (pp. 217-233) has been of two 

kinds: 

(a) Material setting out tho olrcumstances in which the plea may 

be or has been succesofully put forward. Quotations from the various 

authorities which make the Illegality, or the recognition of the 

Illegality or otherwise,' of the order In some way or other the 

criterion (see pp. 221-3, 224.'5 and 226-227; f a l l Into this category, 

as do also the description of such trials as the vragner Trial*** 

and the Masuda Trial**** in which the plea had aome effect. 

It Is difficult to say at present how far such criteria as those 

set out on pageb 33-34 --re followed by Courts and how far they 

oor^tltuto suggestions-36 lege ferenda. but Indications of a 

realization that a l l cases cannot be treated alike are not lacking. 

The Proaecutlon In its openlr.g 'statement In tho Trial of Wllhelm 

List and others,•»**** In discussing the controversy which had 

arisen over the tri a l of high-ranking ex-enemy commanders, said: 

* noe p. 217. 

** See War Crime Trial Law Roports, Volume II, p. 79 (now being printed). 

*** See p. ,i29-30. 

**** See p. 230. 

***** By a United States Military Tribunal In Nuremberg. Tho trlp-l has 
not yet been completed. 

/"Others 



E/CN.4/W.19 
Page 

"OtherB and quite different doubts hav» been raised by some 

who, with a blurred vision of military discipline, suppose that 

military men are a sort of race apart, who are not responsible 

for their actions because they are expected to obey ordsrs. 

But the law and code of the German Army itself says that it is 

the duty of «very soldier to refuse to obey orders that he knows 

to be criminal. This may be hard for the ordinary sr<ldier acting  

under |)istol-point orders from his lieutenant. It is far less  

difficult for hirJi-ranking commanders such as the men in the 

dock."* 

(b) Material defining the legal effect of tha plea when successfully 

put forward. Enactments and other authorities set out above** make It 

clear that, while the Defence can never claim that superior orders 

. represent an abcolute defence which would remove the legal guilt 

of the prisoner (as would, for instance, a successful ploa of 

insanity), the Court may consider the fact that an offence was 

ccmmltted under orders as a mitigating circumstance and may therefore 

inflict a lighter penalty than would have been imposed, or may 

impose no penalty at a l l . 

The following translated extract from pages 2̂ 3-5 of Professor Michel 

de Juglart's work, Bepertolre Methodigue de la Jurisprddence Militairo 

is reproduced here since it sums up, not only the problem involved in the 

admissibility w otherwise of the plea of superior orders, but also the 

various possible approaches to the question, and, in its conclusion, the 

solution generally adopted: • 

•aJlll it be necessary to punish without discrimination those 

who, in obedience to Superior Orders, have struck prisoners, shot 

hostages and pillaged property? A distinction has always been made 

in this connection between civilians and soldiers. Civilians are 

assumed to have an opportunity for consideration, for discussing 

tho orders they received from their superiors, and one therefore 

considers in general that they commit an offence if they carry out 

an order which they regard as illegal...On this question, the rules 

of (French) substantive law were in consequence sufficiently • 

flerj.ble and sufficiently precise to permit of the punishment of 

the many offences committed during the war against Frenchmen by 

* Italics inserted. 

** See pages 218-20 and 224. 

/German civilians 
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German civilians in Germany or in France. 

"For soldiers on the other hand the demands of hierarchical 

authority and of discipline profoundly alter the situation. But 

is i t necessary to admit that a soldier shall escape a l l criminal 

consequences under the pretext that he was hound to obey the one 

who gave him illegal orders? This question occupied the minds 

of French penologists to a great extent during the war of 19l4 

to 1918, when the application of Municipal Law to acts of war 

in violation of International Law was being discussed by the 

Societe des Prisons. The majority agreed to recognize that 

militery discipline was absolutely indispensable, that one could 

not admit that soldiers, non-commissioned officers, or even 

commissioned officers should discuss the orders which were given 

them, i t being admitted that they cannot in general estimate the 

legality of these orders. The exculpating circumstances described 

in m i c l e 327* were thus in large part admitted. Consequently 

the extent of the application of punishment to acts of war was 

considerably reduced and there only remained, as a last shrift, 

the possibility of the resort to reprisals, dangerous though i t was 

for a people such as ours to make use of such a method. 

"It was on this question that the legislator in 1944 was led 

to make a new departure. In amending the legal texts he had the 

choice between three alternatives. He could first conceive of 

legislation in which the circumstances set out in Article 32? 

would always have been excluded not only as a complete defence 

but also as an extenuating circumstance or an excuse frcm the 

moment he found himself faced with an offence committed by a 

civilian or a soldier during the war. This was the solution 

which M. Hugueney seems to approve, in a much more general way 

i t is true, for orders given to officers, and he quoted the 

example of a colonel who received frcm his superior officer orders 

to make his troops intervene to support a coup d'etat. (Hugueney, 

Traite de droit penal milltalre, page 398.) It is not so much 

the manifest illegality of the order received as tha very situation 

in which the accused is placed which would account for this 

solution. For others it would seem best to examine In detail each 

particular case in order to find whether a criminal element is 

* Article 327 of the French Code Penal provides: "No crime or delict 
is committed when the hcmiclde wounding or striking was ordered by 
the law or by legal authority." 
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involved. Was he who ccannitted the offence acting on specific 

orders? Was he, for example, a member of an execution squad? 

Then one should not condemn him because he could do no other; 

on the other hand was he relying on a kind of general order or 

a general authorization which stated: "You may klU", and 

did he perform the killing in virtue of an order of this nature? 

He has then committed a crime for which he is fully responsible. 

(Hormand, Societ^ des prisons. I6 J'one 1915; Hevue penitent!aire. 

1915/ page 470) It is this approach which Judge Jackson seems 

to support in his report to President Truman, in which he writes: 

"•There exists a province in which obedience to 

superior orders shall prevail as a defence; i f a soldier 

is placed in on execution squad ha must not be made 

responsible for the validity of the sentence. But the 

question is very different when a person, by reason of his 

rank or of the latitude of the orders which he has received 

has f u l l liberty of action. Superior orders as a means of 

defence could not apply in the case of voluntary participation 

In an orgcnization of criminals or conspirators like the 

Gestapo or the S.S.' 

"Tliere exists an intermediate approach which the legislators 

of the Ordinance of 1944 have adopted; it consists in excluding 

in general the command of the law or tha orders of legitimate 

authcority as a Justifying circumstance, while retaining them as 

an extenuating factor or excuse. The criminal character of the 

act therefore always remains but an individualization of the 

penalty, imposed more or less severely according to the case, 

permits a mcdificatlon of the consequences. It is by this system 

that the di-aftsmen of the Code Penal and the Code de Justice  

Militaire have sometimes been Inspired. It is thus that in the 

circumstances described in Article 441 of the Code Penal and 

Article 221 Paragraph 3 of the Code de Justice Militaire, a 

lessening of the penalty is provided for in the case of certain 

persons prosecuted for pillage in gangs, or destruction; for i f 

these persons prove that they had with them persons who instigated 

or provoked the offence they may (by the first provision) or must 

(by the second) benefit from a lessening of the penalty. An 

examination of these texts shows that the legislator has two ways 

at his disposal of securing in this coxmection an individualization 

of the penalty; he can in the first place impose a lessening of the 
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penalty, and this Is what he has done in Article 221 Paragraph 3 

of the Code de Justice Milltalre. hut he can also leave It to 

the Judge'to apply where desirable ( s ' l l y a lieu) a less severe 

. penalty (Article kkl of the Code Penal), or even to Impose no 

penalty. It is the latter course which the Ordlnence of 

28 October 1944 has adopted......" 

4. Legolit:/ under Municipal Law 

The sense of duty to obey the law of one's country Is likely 

to be more abiding than the sense of duty towards the orders of a 

superior officer, but is probably in many circumstances less Intense. 

Here again, however, the path ^f absolute Justice has not always been 

easy to find. 

The municipal enactments quoted in connection with superior orders 

(see pages 217-220), are, in a sense, a l l relevant in this connection, 
and in fact, the Belgian lav of 20 June 1947, relevant to the competence 

of Military Tribunals in the matter of var crimes actually Includes the 

words: "The fact that the accused acted in accordance with the provisions 

of enemy lavs or regulations" in setting out the circumstances vhich 

cannot be regarded as a reason for Justification of crimes. 

Article 3 of the French Ordinance of 28 August 1944, has a 

similarly vorded provision; so also has Article 4 of the Luxembourg 

Wor Crimes Lav of 11 August 1947. 

Again, Article 13(1) of a Czechoslovak Lav of 24 January 1946, 

relating to the pimlshment of var criminals and traitors, states that: 

"Acts punishable under this lav are not Justified by the 

fact that they vere ordered or permitted by the provisions of 

any law other than Csechosloval: Lav or by organs set up by any 

state authority other than the Czechoslovak, even i f i t is claimed 

that the g-ailty person'regarded these invalid provisions as legal". 

The defence that the accused's acts vere Justified in their own 

municipal law received consideration in the Belsen t r i a l . In his 

argument in defence of al l the accused. Colonel Smith submitted that 

wherever there was a conflict between International Law and the law of 

a particular country it was the duty of the citizen of that co^antry 

to obey his national law. For that there was overwhelming legal 

authority from which he selected two cases. The first was that of 

Mortensen v. Peters heard in I906 in the Scottish High Court of 
Justiciary (Eight Sessions Cases, ninety-three; forty-three Scottish 

Law Reports 872). The British Parliament had passed an Act prohibiting 

certain fomn of fishing In the whole of the Moray Firth in Scotland, 

/including 
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including a considerable afea beyond the recognized limits of territorial 

waters. A Norwegian fished outside territorial waters, but within the 

area covered by the Statute. He was convicted in a Scottish Court and 

the High Court of Justiciary on appeal unanimously held that they were 

not concerned as to whether the Statute violated International Law or 

not. The Law of the land, expressed in an Act of Parliament, was binding 

on the court and thoy had to uphold the conviction. Counsel commented 

that i f Parliament inadvertently overstepped the limits of International 

Law that was a matter not for the Individual citizen or Judge, or 

policeman, but for discussion between tho governments concerned. 

The facts of the second case, Jong Tare Ting v. United States 

(93,149 United States Reports 698) heard by the Supreme Court, were that 
Congress passed legislation restricting Chinese inmigratlon in direct 

violation of a Ti-eaty with China. The decision was that the provisions 

of an Act of Congress passed in the exercise of its constitutional 

authority must, i f clear and explicit, be upheld by the Courts, even In 

contravention of the stipulations of an earlier Treaty. 

The attitude of the German Courts was exactly the same. The 

principle that where there was a conflict between Intomational Law 

and Municipal Law the citizen was bound to obey his Municipal law did 

not diminish the responsibility of the State towards the offended State 

for Its failure to make its Internal law correspond with its international 

obligations. 

Applying this argument to the facts of the present case. Counsel 

suggested that insofar as the accused obeyed orders, a l l these orders 

were legal. There bad been in Germany a most extraordinary situation 

In which thero was not and could not normally be any conflict between a 

legal executive order and ono illegal in the sense that a law did not 

permit i t . In the very first stages of Hitler's regime the Reichstag 

abandoned a l l its powers and Hitler became the Executive and Legislator 

In one. Not only did Hitler himself combine a l l these powers but he 

also delegated them to certain persons who wero directly responsible 

to him. The orders of each of these had the force of law within his 

limits, and among their number was Himmler, By various stages, Himmler 

became head of the police, including the Gestapo and the S.S., and 

in 1943 he became Minister of the Interior. Under the German legal 

fremework he could issue on order which as such had the force of law. 

That was reinforced by a law of 10 February I936 which put the Gestapo 
and, in fact, a l l police activities beyond the reach of the law insofar 

as they wore of a political nature. The substance of it was that no 
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action undertaJcen by the Gestapo or by any police, Insofar as i t had 

a political character, was subject to any control of the courts; and, 

Counsel conmented, the word "police" had a wide meaning in German. 

Neither could any police action be questioned by anybody except at the 

peril of his l i f e . Counsel could not produce a law legalizing the 

gas chambers at Auschwitz, but submitted that a l l that was needed was 

an order frcm Himmler saying; "Have a gas chamber". That order was 

a law which every German had to obey insofar as i t concerned him. In 

the case of the average German i t was impossible to have the kind of 

conflict which might arise in England, where a man might question the 

order of his superior officer and say: "You cannot give me that order 

under the /rmy Act." 

In his closing statement, the prosecutor did not deal with the 

principle involved but simply pointed out that Colonel Smith had 

suggested that a decree gave absolute power to the competent authority, 

so that ery order that Himmler gave automatically became law, whereas 

an examination of tho Decree showed that i t did nothing of the kind. 

What the Decree in fact did was simply to say that cases against certain 

privileged bodies would be tried not in the ordinary courts but in the 

courts of those privileged bodies. It gave the S.S., amongst other people, 

immunity frcm t r i a l in an ordinary Court for matters which they considered' 

to be matters of politics. Therefore, i f the crime against German Law 

vhlch they ccnmitted was one which Himmler himself was condoning, in 

all probability they would bo absolved from responsibility. That was 

the most that could be said. Could these acts be said to be done under 

cover of authority when they were kept secret even in Germany, and vhen 

any records that were kept vere covered by the vords "Special Treatment"? 

In his submission, there vas no pretence of legality about this procedure. 

Everyone In the camps knev that tho dally murders vere wrong. 

In finding thirty of the accused guilty, the court clearly rejected 

this argument put forward by the defence. 

Also relevant in this connection is the t r i a l of Robert Holzer, 

Walter Weigel and Wllhelm Ossenbach before a Canadian Military Court 

at Aurioh, frcm 25 March to 6 April 19^6. 

Insofar as the cases involving denial of Justice Involved the 

Blmple application of the German law, such cases are relevant here. 

5. Necessity 

Dealing vith the plea of Necessity, Oppenheim-Lauterpacht, 

International Lav. Volume II, Sixth Edition (Revised), pages 183-184, 

states: ,„ 
/"As soon 
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"As scon as usages of varfare have by custom or treaty evolved 

into lavs of var, thoy are binding upon belligerents under all 

circ'jmstances end conditions, except in the case of reprisals as 

retaliation against a belligerent for illegitimate acts of varfare by 

the members of his armed forces or his other subjects. In accordance 

vith the Gorman proverb, Kriegsraeson geht vor Krlepsmanier (necessity  

in var overrules the manner of varfare).- many German authors before the 

World War vero already maintaining that the laws of var lose their 

binding force in case of extreme necessity. Such a case vas said to 

arise when violations of the laws of war alone offers, either a means 

of escape from extreme danger, or the realization of the purpose of 

war namely, the overpowering of the opponent, This alleged exception to 

the binding force of the law of war was, however, not at a l l 

generally accepted by German writers.... The proverb dates very 

far back in the history of warfare. It originated and found 

rocoGnltion in those times when warfaa-e was not regulated by laws 

of war, i.e. generally binding customs and international treatios 

but only by usages (Manier, i.e. Brauch).... In our days, however, 

warfare is no longer regulated by usages oixly, but to a greater 

extent by laws - fii^n rules recognized either by international 

treaties or by general custom. These conventional and customary 

rules cannot be overruled by necessity, unless they are framed in 

such a way as not to apply to a case of necessity in self 

preservation .... Articlo 22 of tho Hague Regulations stipulates 

distinctly that the right of belligerents to adopt means of injuring 

the enemy is not luilimited, and this rule does not lose its binding 

force in case of necessity. What may be ignored in the case of 

military necessity are not the laws of war, but only the usages of 

war." 

The plea of Military Necessity was raised in the t r i a l of Gunther Thlele 

and Georg Stelnert before a United States Military Commission at Augsburg 

on 13 June 19^5. 

The accused, e German /rmy Lieutenant and Grenadier respectively, 

were chargoa with a violation of the Laws of War. The specification 

against Thlele alleged that ho "did, at or near Billingsbach, Germany, 

on or about 17 April 19^5, wrongfully and unlawfully order that ... 

an American prisoner of var, be killed, which order was then and there " 

executed by a member of his command." It vas alleged that Stelnert 

"did, at or nerr Billingsbach, Germany, on or about 17 April 19^5, 

vrongfully and luilavfully 3:111" the same named prisoner of var. 

Both accused' pleaded not guilty. 
/It vas 
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It was shown that a United States officer was wounded and taken 

prisoner hy members of the oonmand of Lieutenant Thiele. Captain Schwaben.. 

the Battalion Commander and superior officer of Lieutenant Thiele, sent 

an (.>rder to Lieutenant Thiele to k i l l the prisoner. Lieutenant Thiele 

theu ordered Grenadier Steinert to do the killing, and Grenadier Steinert 

cei-ried out this order. ' The accused were, at the time of the offence, 

part of a Gei-man unit which was closely surrounded by United States 

troops, from whom the Germans were hiding. 

The court rejected the plea raised by the defence that the acts 

of the accused were legal because based on military necessity. 

The accused were sentenced to death by hanging. On the recommendation 

of liis Staff Judge Advocate, however, tlie appointing authority commuted 

the sentences to terms of imprisonment for l i f e . 

Tlie Norwegian Law of 13 December 19^6, on the punishment of 

foreign war criminals, mal:es the following provision: 

Article,^: 

"Necessity and superior order cannot be pleaded in exculpation 

of any crime referred to in No. 1 of the present law. The court may, 

however, take the circumstances into account and may impose a 

sentence less then the minimum laid down for the crime in question 

or may impose a milder form of punishment. In particularly 

extenuating circumstances the punishment may be entirely remitted."* 

Other trials which are relevant are the Milch t r i a l , (Subsequent 

Proceedings IJo. 2), the Dachau Concentration Camp t r i a l , (ree page 215;; 

the t r i a l of Mineno Genji, before a United States Military Commission at 

Yokohama, on 25 June 19^6; the t r i a l of Lt, Comd. Naoool Suzuki and 

Lt. Yoshio Nara before an Australian Military Court at Babaul on 

26 April 19̂ 6̂; t r i a l of Capt. Shoichi Yamamoto and ten others before an 

Australian Military' Court at Babaul from 20 to 2? May 19^6; the 

Neuenganme Concentration Camp t r i a l (mentioned on page 1^7); end the 

trials of General Victor Alexander Frledrlch Willy Seeger and five others, 

(see pago 165) and the Eavensbruck Concentration Camp Trials, 

(see page 16I). 

In tho Masuda t r i a l , (see pages 285 et seq). none of the accused 

explicitly pleaded military necessity as such as a defence. The 

evidence given by Masuda before his suicide, however, contained the 

* Article VIII of the Chinese Lew of 2h October 1946, Governing the 
t r i a l of Mar Criminals provides, inter alia, that the circumstance that 
wor crlaos were ccrnmitted out of political necessity sha.ll not exonerate 
the of .'eiidE-rs. TTr-der Ai-ticle hO of the Nethfirlonde Penal Code, which 
is apilicable to war crime trials, howevear, an act is not punishable If 
"forced by necessity". , 
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passaces: "Day by day the General trend of the var was getting more 

gi-ave for the Japanese, therefore ve decided that i t vas impossible 

to find any vay to send the prisoners of vcir back to Truk or to Japan 

in s p i t e of our earnest desire to do so Every day the enemy's air 

attacks vere so fierce ve began to realize i t vas difficult to continue 

detaching guard to protect the prisoners and to keep them provided". 

Tlie Judge Advocate stated: " . . . i t is inferred strongly in the Admiral's 

report that the fliers vere executed because an American invasion of 
Jaluit vas imminent. Even the accused would have to admit that that 

would be vithout Justification". It is hard to conceive in vhat 

circumstances the military situation vould Justify the killing of 

prisoners of var. It is interesting also to note that it has been 

argued (in note 1 to page I85 of Oppenheim-Lauterpacht, International Lav. 
Sixth Edition (Eevised)), that the Hague liegulations vere dravn up in the 
light of military necessities, and that due allovance was given to the 

latter in framing the Convention. 

6. Reprisals 

It has Ecmetimes been pleaded on behalf of the persons accused of 

ccamitting war crimes that acts proved against the defendants vere 

Justified as constituting reprisals. For instance, in the Dostler 

t r i a l , * defence counsel quoted that part of the vell-knovn passage from 

Oppenheim-Lauterpacht, International Lav, Sixth Edition, Volume II, 

page 453, on superior orders vhich runa as follovs: 

"Undoubtedly, a Court confronted vith the plea of superior 

orders adduced in Justification of a var crime is bound to take into 

consideration the fact that an act othervise amounting to a 

var crime may have been executed in obedience to orders conceived 

as a measure of reprisals. Such circumstances are probably in 

themselves sufficient to divest the act of the stigma of a var crime". 

Professor Lauterpacht has elaborated this viev somevhat in the course 

of an article entitled: The Lav of Nctions and The Punishment of War Crimea 

in The British Yearbook of International Lav for 19hh (pages 58-95). 

Pert of his passage on The Effect of the Operations of Eeprlsals runs 

as f o l l o v s : 

* Trial of General Anton Dostler, before a Military Commission at 
Eomo frcm 6 - 12 October 19^5. 

/The element 
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"The element of repriBalB may have a sienificant and perplexing 

bearinc ^pon the plea of superior orders. It has been shovn that 

tho strength of the plea of superior orders is conditioned by the 

degree of heinousness of the offence and its approximation to a 

common crime apparently divorced both from belligerent necessity 

and frcm elementary considerations of humanity. But the force of 

this latter consideration may become considerably impaired - though 

never totally eliminated - vhen the act has been ordered, or 

represented to the subordinate as having been ordered, in pxirsuance 

of reprisals against a similar or identical crime committed by the 

adversary. The Bubordinate may be expected, when confronted vith 

an order utterly and palpably contemptuous of lav and humanity 

alike, to assert, at the risk of his own l i f e , his own standard 

of law and morality. This is an exacting though unavoidable test. 

But no such independence of conviction and action may invariably 

be expected in cases where the soldier or officer is confronted 

with a commaxid ordering em act admittedly illegal and cruel but 

issued as a reprisal against the similarly reprehensible conduct 

of tho adversary. He may attribute to the accused a rudimentary 

knowledge of the law and an elementary standard of morality, but 

it may be more difficult to expect him to be in possession of the 

necessary information to enable him to Judge the lawfulness of the 

retaliatory measin-es in question In relation to the circumstances 

alleged to have given rise to them." 

Judge Lerssen, delivering the Judgment of the Norwegian Supreme Court 

on the appeal of Kriminalsela-et'£r Bruns and two others against the death 

sentences passed on them by the Eidsivating Lagmannsrett on 20 March 1946, 

made certain remarks vhich throw light on the question of the 

admissibility of the defence of legitimate reprisals. Judge Larssen 

said that it had not been established that the acts of torture of which 

the accused had been found guilty had been carried out as reprisals. 

Reprisals were generally understood to aim at changing the adversary's 

conduct and forcing him to keep to the generally accepted rules of lawful 

warfare. If this aim were to be achieved, the reprisals must be made 

public and announced as such. During the whole of the occupation there 

was no was no indication frcm the German side to the effect that their 

acts of torture were to be regarded as reprisals against the Underground 

Military Organization (to which the victims had belonged). They appeared 

to be German police measures designed to extort during Interrogations 

information which could be used to punish people or could eventually have 

/lead 



lead to real reprisals to stop activities about vhich information vas 

sained. The method of "verscharfte Vemehmunc" vas nothing but a 

German routine police method and could, therefore, not be regarded as 

a reprisal. 

In Judge Larssen's opinion it vas not, therefore, necessary to 

deal vith the question vhether the various acts of the Military 

Organization vere contrary to International Lav and vhether as such they 

Justified reprisals. 

In a number of var crime trials before French Military Tribunals, 

various crimes vere shovm to have been perpetrated by German soldiers 

allegedli' as a "reprisal" for offences conmltted by French nationals 

against members of the German forces. These crimes vere generally of 

the "murder" type, and the French nationals vhom the Germans treated 

as having provoked "reprisals" vere mostly members of the French 

Resistance Movement, vho often conducted military operations against the 

German units stationed in France. The victims vere invariably French 

local inhabitants, quite innocent of the alleged offences vhich vere 

committed by members of the Resistance Movement. 

In a l l tiiese cases, the French Tribunals found the accused guilty 

of acts "not Justified by the lavs and custcms of var" and condemned them 

to heavy penalties, including capital punishment. 

The folloving t r i a l can be regarded as a pattern case:* 

On 20 August ISlkk, members of the French Forces of the Interior 

(Fl^I), attacked St. Girons and on this occasion engaged in battle 

against a German column in the neighbourhood of a village called 

Rimont. The inhabitants of the village formed a "home guard" of 

tventy-three men and had the assistance of eight Spaniards, members 

of the FFI. This small force resisted the advance of the German 

troops for several hours and then retreated, vhlle a large number 

of inhabitants took refuge in the nearby voode. V^en entering 

the village the German commanding officer gave orders to set on 

fire the houses and to shoot a l l civilians over fourteen years of 

age. 152 houses vere burnt down out of a total of I69, and nine 

civilians were captured and shot on the spot. In addition to this 

two old men, of seventy and seventy-two years of age, were 

deliberately killed while trying to get out of the village. During 

the t r i a l i t was established that none of the victims took part in 

the armed resistance. 

* iviul of Lt. Heifer and five others. Judgment pronounced by the Military 
Tribunal at Toulouse on 16 April 1^46. 

/Such trials 
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Such trials as this seem to lead to tlie following conclusions: 

(1) In al l cases under review there were in fact no "reprisals" 

in the proper sense, but merely arbitrary acts of revenge against 

co-nationals of those who fought against members of the occupying 

forces. This is an important distinction since i t is always 

possible to label atrocities as lawful reprisals, as this was done 

in Innumerable instances by the Germans both during the f i r s t * and 

the second world war. 

(2) The French Tribunals presumably recognized fully the status 

of lawful belligerents to members of the French Eesistance Movement 

under the terms of Article 1 of the Hague Eegulations, and treated 

their acts against the German forces as military operations conducted 

within the limits of the laws and customs of war. Such acts would 

consequently not represent a valid ground for reprisals, unless 

the French combatants themselves were guilty of an offence, which 

was in no case under review Invoked in defence of the accused. In 

the above instance, the recognition was implicitly extended to the 

ad hoc "home guard" constituted by the villagers. 

(3) Presumably in no cases were the acts against the Germans 

committed by individuals not entitled to the status of belligerents 

under the Hague Eegulations. This presumption is Important since i t 

could be open to discussion whether reprisals in the proper sense 

could not be lawfully undertaken against non-combatants were serious 

offences against the security of the occupying forces perpetrated by 

the civilian population proper.** 

Other trials wlilch are relevant are the t r i a l of Wllhelm List and 

eleven others (see page I53) (Subsequent Proceedings Ho.?); British .trials 

of ICarl Maria von Behren (see page I7I) and of General Seeger and five 

others (see page I65) and the t r i a l of Eberhard von Mackensen and 

Kurt Maelzer, tried by British Military Court at Borne from 18 to 

30 November 19^6. 

* Cf. Oppenheim-Lauterpacht, International Law, Volume II, Sixth Edition, 
page kk-J, n. 1. 

** Cf. for instance Oppenheim-Lauterpacht, op.cit. page kk9, vhere 
it is stated: "There is no doubt that Article 50 of the Hague  
Ee.Tulations enacting that no general penalty, pecuniary or otherwise, 
may bo iilflicted on the population on account of the acts of 
individuals for vhich it cannot be regarded as collectively responsible, 
docs not rrevent the burnina: by vay of reprisals, of villages, cr 
even tovns, for a treachorous attack ccmmitted there on enemy 
Boldicrs by unl-j.ovn IndlYlduals, and this being so, a brutal 
belligerent has hie opportunity". (Italics are introduced.) 

/Brigadier-General 
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Brlcadier-General Telford laylor, United States Chief of Counsel 

for Wr̂- Ci-imes, in the speech to which reference has already heen made 

(see page 215), in dealing with reasons why the rules of warfare are not 

more highly respected today, said that: 

"Aaaother reason is that the partial codifications of the laws 

of W E T are silent or amtiguous on many important matters. The Hague 

Conventions, for example, say nothing explicit about the talcing or 

e::ec-ation of hostages in occupied territories; international penal 

law on this subject can be, and i s , applied today where it is quite 

clear thet atrocities quite beyond the bounds of military necessity 

have been committed, but in closer cases we are left largely to the 

speculations of legal scholars, without much practical guidance. 

From the standpoint of internal penal law, we are not much better 

off. The American military manual, for example, tells us that 

hostages may be executed, but does not give the soldier much 

guidance as to when and \mder what circumstances such executions 

may be legitimate. The internal military law of other important 

countries is silent on this fundamental question."* 

7. Tlie Defence of Mistalce of Law 

In general, mistal:e of lew is not regarded as an excuse. 

It is a rule of English law that ignorance of the law is not an 

excuse: If:iiorantia .juris neminem excusat. There is some l i t t l e 

indication, however, that this principle, when applied in war crime 

trials , is not i-egarded universally as being In a l l cases strictly 

enforceable. Thus, Oppenheim-Lauterpacht, International Law, Sixth 

Edition (Eevised), pages 452-3, states that "a Court confronted with 

the plea of superior orders adduced in Justification of a war crime is 

bound to take into consideration the fact ... that /a member of the armed 

forces/ cannot, in conditions of war discipline, be expected to weigh 

scrupulously the legal merits of the order received " 

In the t r i a l of Ivarl Buck and ten others before a British Military 

Court at Uuppertal, from 6 to 10 May 1946, the Judge Advocate, in 

his summing up, said that the Court must ask itself: "\7hat did each of 

these accused laiow about the rights of a prisoner of war? That is a 

matter of feet upon which the court has to malce up its mind. The 

court mo:r well think that these men are not lawyers: they may not have 

heard either of the Hague Convention or the Geneva Convention; they maj-

* Italics i'nserted. 

/not have 
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not have seen any book of military lav upon the subject; but the court 

has to cons:-.der vhether men vho are servinG either as soldiers or in 

proxinity to soldiers knov as a matter of the general facts of military 

life vhether a prisoner of var has certain rights and vhether one of 

these rights is not, vhen captured, to security for his person. 

It is a c-uestion of fact for you."* 

In the Trial of Heinz Eck and four others by a British Military 

Cov.rt, Hamburg, 17 - 20 October 191+5, (The Peleus Ti-ial), four of the 

accused relied on the plea of superior orders against a charge of killing 

the survivors of a sunken ship. Professor Wegner, Defence Council for the 

accused as a vhole, pointed out that many rules of International Lav vere 

rather vague and uncertain. Could one decide to find an individual 

g-.'.ilty of having violated a rule of International Lav i f the States 

themselves had alvays quarrelled about that rule, its meaning and bearing, 

if they had never really approached recognizing i t in common practice 

and hardly knev anything precise concerning It? If the States did not 

knov, hcv could the individual know? Counsel then vent on to claim 

that confusion e:'dsted in many branches of Interrational Lav Including that 

relating to superior orders. 

In his sunming up the Judge Advocate said: "It is quite obvious 

that no sailor and no soldier can carry vith him a library of international 

lav, or have Immediate access to a professor in that subject vho can t e l l 

him vhether or not a particular command is a lavful one. If this vere a 

case vhich involved the careful consideration of questions of International 

lav as to vhether or not the command to fire at lielpless survivors 

struggling in the vater vas lavful, you might veil think it vould not 

be fair to hold any of the subordinate accused in this case responsible 

for vhat they are alleged to have done." 

(He then vent on: "But is i t not fairly obvious to you that i f in 

fact the carrying out of Eck's command, involved the killing of 

these helpless survivors, i t vas not a lavful command, and that i t must 

have been obvious to the most rudimentary intelligence that i t vas not a 

lavful cmrmnnd, and that those who did that shooting are not to be 

excused for doing i t upon the ground of superior orders?") 

For another instance in which the defence has not proved successful, 

see the Canadian t r i a l of Bobert Holzer and two others, mentioned on 

page 238. 

* Italics inserted. 
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C. The Defence of Mistake of Fact 

Mlsta;:e of fact may, however, constitute a defence Just as i t may 

in p. t r i a l before the ordinary mvmicl-pal courts. 

In the t r i a l of Karl Buck and ten others, the counsel acting for 

the accused in general pointed out that in Germany there has been not 

only courts-martial but also "so-called S.S. and police courts for 

Gonapji persons and members of the S.S." He claimed that the 

interrogations of the victims* by one Kanmandefuhrer Ernst, on whose 

reports Dr. Issellaorst acted in deciding on the fate of the victims, 

constituted a t r i a l by the Security Police. The accused, who obeyed 

the letter, had had no other information on the matter than that the 

prisoners had been tried and condemned, and had acted on that assumption. 

They had "neither tho sense for technicalities nor the mental abilities 

to look deeper into this case". Tho prosecutor, on the other hand, 

submitted that the obliteration of a l l traces of the crime and the steps 

taken by the accused to suppress a l l Imowledge of the crime belied any 

contention that they thought that they were performing a legal execution. 

Lawful executions did not take place in woods, nor were those shot 

buried in bomb craters with their valuables, clothing and identity 

mprkings removed. 

To the Judge Advocate there seemed to be no evidence that the 

victims were ever tried beforo a Court. Dr. Isdelhorst had said that 

they were sentenced by decision pf Ernst ond "not through a co\irt". If 

his evidence was believed, they were condemned as a result of an 

administrative decision and not after a t r i a l . 

Assuming that co-operation between certain of the victims and 

the Maquis was not contrary to the laws and usages of war and assuming 

that the original Fuhrorbefehl** was contrary to International Law, 

the question whether or not the deceased had ever been subjected to 

t r i a l to find whether they ceme within the scope of the latter would 

hardly ceom relevant to the question of the legality of the executions. 

On the other hand, could i t havo been shown that a bona fide improseion 

* Tho victims wero British and United States prisoners of war, and 
certain French nationals. 

** See pages 231-2. 

The Defence claimed that there was evidence that the vic-Mms 
of the shooting had established such contact with the Maquis end with 
"Terrorists" as to bring them within the scope of the Funrerbefehl, 
eaid tliat a "secvrity police case" preceded the execution. 
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had existed in the minds of the accused that the execution vas the 

•consequence of a t r i a l in vhich the victims had heen legally condemned 

to death, the plea of mista::e of fact, vhich the defence raised, might 

ven have teen effective. In the circumstances of the case, hovever, 

tho Court did not see f i t to allow i t . 

Also relevant are the following: the t r i a l of Sut-Lt. Hideo Katayana 

and two others before an Australian Military Court at Morotai from 

25 to 23 February 1946; t r i a l of Capt. Toma Ikeba and two others before 

an Austri.ian Military Court at Babaul on l4 and 15 May 1946; the 

Neuengemme Concentration Camp t r i a l (see page 14?); the t r i a l of 

Josef Muth and five others before a British Military Court at Wuppertal 

on 4 and 5 June 1946; tho t r i a l of Heinrich Klein and fourteen others 

before a British Military Covu^ at Wuppertal on 22 to 25 May 1946; 

and the t r i a l of ICarl Maria von Behren mentioned on page 171 

9. Self iJofence 

Not u:inaturaUy, a plea of self defence may also be successfully 

put foi-ward in suitable circumstances in war crime trials. 

Trials which are relevant in this connection are: the t r i a l of 

Yamamoto Chusaburo before a British Military Court at Kuala Lumpur 

on 30 January and 1 February 1946 (plea unsuccessful); the t r i a l 

of Erich Weiss and Wllhelm Munde before an American General Military 

Court at Ludwigsburg on 9 and 10 November I945 (plea successful); the 
tria l of Georg Hitzer before an American General Military Government . 

Court at Ludwigsburg on 11 March 1946 and the Canadian trials of 

Johenn Neitz and Bobert Holzer and tvo others, mentioned on pages I74 and 

238. 
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E. TEE RIGHTS OF THE ACCUSED AT THE TIME OF TRIAL 

The rules relating to evidence and procedure which are applied in 

trials by courts of the various ccimtries, and by the International 

Military Tribunals in NUmberg and Tokyo, when viewed as a whole are seen 

to represent an attempt to secure to the accused his right to a fair trial 

while ensuring that tlie obviously guilty shall not escape punishment because 

of legal technicalities. Certain typical examples are examined in the 

following paragraphs.* 

1. Right of Accused to Icnov the Substance of the Charge 

Paragraph (a) of Article I6 of the Charter of the Nurnberg International 

Militaiy Tribunal, which falls under the heading: 

IV. F.̂ .ir Trial for Defendants, provides that: 

"The Indictment shall Include f u l l particulars specifying in 

detail the charges against the Defendants. A copy of the Indictment 

and of a l l the docimients lodged with the Indictment, translated into 

a language which he vmderstands, shall be furnished to the Defendant 

at a reasonable time before the Trial." 

Similarly, Article 9 (a) of Section III - Fair Trial for Accused - of 

the Tokyo International Military Tribunal runs as follows: 

"(a) Indictment. The Indictment shall consist of a plain, concise, 

and adequate statement of each offence charged. Each accused shall 

be furnished, in adequate time for defence, a copy of the indictment, 

including any amendment/and of this Charter in a language understood 

by the accused." 

The Pacific September and December Regulations and the China Regulations 

for trials by United States Military Commissions a l l provide that: "The 

accusod shall be entitled: 'a. To have in advance of t r i a l a copy of the 

charges and specifications, so worded as clearly to apprise the accused or 

each offence charpced'." 

A similar provision is made in Article IV (a) of Ordinance No. 7 of 

the Military Govemment of the United States Zone of Germany, under which 

the Nurnberg Subsequent Proceedings are being held, and in Article V of 

Ordinance No. 2 under which Military Govemment Courts were e-tabllshed. 

* The fcllowing sections are not intended to be a complete collection of texts, 
and the fact that tho law of any given country is not mentioned 'inder one 
of the headings under which the subject matter is divided does not 
si3nlfy that the right dealt with is not safe-guarded in the legal system 
of that country. 

/The equivalent 
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The equivalent provision governing trials hy British Military Courts 

is Rule of Procedure 15, vhich states tliat: 

"15 (A). The accused, before he is arraigned, shaU be informed by 

an officer of every charge on vhich he is to be tried the 

interval betveen his being so informed and his arraignment should not 

be less than twenty-four hours. (B). The officer, at the time of so 

infoi-ming the accused, shall give the accused a copy of the 

charge-sheet, and vhere the accused is a soldier, should, i f necessary, 

explain the charge-sheet and charges to him, and should also, i f he is 

Illiterate, read the charges to hicr.." 

Article 179 of tbe French Code de Justio^ Milltalre provides that an 

alleged vrar criminal ordered to appear before a Military Tribunal 

established in a territorial district in a state of var must, tventy-four 

hours at least before the meeting thereof, receive notification of the , 

summons containing the order of convocation of the Court as veil as the 

indication of the crime or delict alleged, the text of the lav applicable 

and the names of the vitnesses vhich the prosecution proposed to produce. 

2. Bight of Accused to be Present at Trial and to give Evidence 

Article 16 (a) o* the Charter of the Humberg International Military 

Tribunal provides that: 

"A Eefendant shall have the right through himself or through his 

Counsel to present evidence at the Trial support of his defonce, and 

to cross-e:amine any vitness called by the Prosecution." 

Article 9 (d) of the Charter of the International Military T^tbunal 

for the Far East runs as follovs: 

"d. Evidence for Defence. An accused shall have the right, 

through himself or through his counsel (but no through both), to conduct 

his defence, including tho right to examine any vitness, subject to such 

reasonable restrictions as the Tribunal may determine." 

Rule of Procedure 40 makes tlie folloving provision relating to trials 

by British Military Courts: 

"ho (A). At the close of the evidence for the prosecution the 

accused shall be told by the court that he may, i f he vishes, give 

evidence as a witness, but that i f he gives evidence he will subject 

himself to cro6s-e:camination." 

The practice is for the Judge Advocate or, i f there is none, the 

President of tlie Court, to t o l l tho accused that he has three alternatives: 

to give evidence on oath, to make a statement not on oath or to remain 

silent, and to explain to him his position along the linos set out in the 

following footnote to Rule of Procedure kO (a): 

"The Judge Advocate or, i f there is none, the president must 

/explain 
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explain in simple language to tho accused, especially i f he is not 

represented by counsel or defending officer, that he need not give 

evidence on oath unless ho wishes to do so. He must also be told 

that i f he gives sworn evidence he is liable to be cross-examined 

by the prosecutor and questioned by the court and Judge advocate. 

Ho should also be informed that evidence upon oath will naturally 

carry more weight with the court than a more statement not upon 

oath." 

The right of an accused to appear at his own t r i a l and to give 

evidence i f he pleases is also safe-guarded, either explicitly or 

implicitly, by the regulations governing trials by United States Military 

Commissions, Military Govomment Courts and Military Tribunals. 

3. Eight of Accusod to have the Aid of Counsel 

Article I6 (d) of the Charter of tho Intomational Military Tribunal 

provides that: 

"(d) A Derendant sliall have the right to conduct his own defence 

before the Tribunal or to have the assistance of Counsel." 

Articlo 9 (c) of the Charter of the International Military Tribunal 

for the Far IJast seems to go even further, in view of its final sentence: 

"(c) Counsel for Accused. Each accused shall have the right to be 

represented by counsel of his own selection, subject to the 

disapproval of such counsel at any time by the Tribunal. The accused 

shall f i l e with the General Secretary of the Tribunal the name of his 

counsel. If an accused is not represented by counsel anC in open 

court requests the appointment of counsel, the Tribunal shall designate 

counsel for him. In the absence of such request the Tribunal may 

appoint counsel for an accused i f in its Judgment such appointment is 

necessai-y to provide for a fair t r i a l . " 

Regulation 7 of the Royal V/arrant provides that Counsel may appear on 

behalf of the Prosecutor and accused in like manner as i f the Military 

Court wore a (J:!neral Court l»Iartlal. The appropriate provisions of the Rules 

of Procedure, I926, apply accordingly. In practice accused persons tried as 

war criminals are defended either by advocates of their own nationality or 

by British serving officers appointed by the Convening Officer, who may or 

may not be lawyers. 

Hhe relevant United States'provisions assure a similar right to the 
accusod. Tho following provision is contained in Article 5 (b) of the 

Pacific December Regulations: 

"The accusod shall be entitled: ....To be represented, prior to 

and during t r i a l , by counsel appointed by the convening authority or 

counsel of his own choice, or to conduct his own defence. 

/"To testify 
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"To testify In his ovn behalf and have his counsel present 

relevant evidence at the t r i a l In support of his defence, and 

cross-examine each adverse witness who personally appeared before 

the cornmiBslon." 

The corresponding wording in the China Regulations (Article ik (h)), 

even contains a mandatory element: 

"The accused shall be entitled: To be represented prior to 

and during t r i a l by counsel of his own choice, or to conduct his own 

defence. If the accused fails to designate his counsel, the commission 

shall appoint competent counsel to represent or advise the accused." 

(Italics inserted). 

Similarly, Article IV (c) of Ordinance Wo. 7 of the United States Zone 

of Germany provides that a Military Tribunal set up thereunder " shall 

appoint qualified counsel to represent a defendant who is not represented 

ty counsel of his own selection", and the Polish Decree of 31 October 19^6, 

on the establishment of a Supreme National Tribunal lays down in its 

Article 12 (1) that: 

"At the t r i a l , the defendant must appear with counsel. If he 

does not appoint one, the President of the Supreme National Tribunal 

is to appoint a counsel ez officio from among the advocates residing 

in Poland." 

Again, under Articles 99, 101 and 107 of the Norwegian General Law 

No. 5 of 1 July 1887, on Criminal Procedure, which is applied in war crime 

trials before Norwegian Courts, the Court officially appoints a Counsel 

at the State's expense to defend an alleged war criminal; this Counsel is 

usually that already chosen or engaged by tho accused. 

k. The Right of the Accused to have the Proceedings made Intelligible to  

him by Interpretation 

Most persons accused of war crimes do not speak the same language as 

the members of the court, or of most of the witnesses (particularly those 

called by the Prosecution) or of counsel. Consequently the question of 

Baking the proceedings intelllglblo to tho i^ccused usually arises. 

Article I6 (c) of tho Charter of the International Military Tribunal 

states that: 

"A preliminary examination of a Defendant and his Trial shall be 

conducted in, or translated into, a language which the Defendant 

understands." 

Article 9 (b) of the Charter of the Intomational Military Tribunal 

for the Far East provides as follows: 

"b. Language. The t r i a l and related proceedings shall be 

conducted in English and in the language of the accused. Translations 

/of documents 
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of documents and other papers shall he provided as needed and requested." 

In Article 9, the United States European Directive lays dovn that: 

"The accused shall have the right to have the proceedings of the 

ccnmlssion interpreted into his ovn language i f he so desires." 

The Pacific September Regulations in Article ik (d) provide that the 

accused shall be entitled: 

"To have the charges and specifications, the proceedings and any 

documentary evidence translated vhen he is unable othervise to understand 

them." 

The China and Pacific December Regulations contain the same rule, 

except that tho latter makes reference to "the substance of the charges and 

specifications" instead of "the charges and specification", vhile similar 

provisions are made by Articles IV (a) and (b) of Ordinance No. 7.* 

An examination of the records of var crime trials indicates that this 

right of the accused has been veil preserved. 

Thus, in the Bolson Trial, immediately before the hearing of the 

evidence of the Prosecution vitness Dr. Ada Bimko, Lieutenant Jodrzejovicz, 

Defence Counsel to the Polish accused, said that, i f the vitness gave 

evidence in German, he vould not require i t to be translated into Polish. 

The Judge Advocate felt bound to advise the Court that in his viev, 

in this particular kind of Court, the accused must hear the evidence in 

the language vhich they could understand. Counsel could not possibly knov 

hov to cross-examine except on instructions from the accused vhom he 

represented and his instructions must necessarily bo determined by the 

evidence. Tho Judge Advocate advised the Cotirt that he did not think 

that anybody shoiad valve the rights of a person vho did not understand 

a language vhen serious accusations of fact vere being made. The Defending 

Officers vere no doubt endeavouring to shorten the proceedings but he thought 

that tho suggestion vould be vrong in lav. 

The Court decided that the evidence muot be translated into Polish 

so that tho Polish acv-«ed vould understand i t , except in any case vhere a 

particular vitness was called to make a specific accusation against one or 

tvo of the Gennan accused and there was no question of that witness raising 

any point against the Polish accused. In cases where the Polish accused 

might be implicated by the witness, however, the evidence must bo translated 

into Polish. 

Again, in the t r i a l of Erich Killinger and four others by a British 

Military Court, I?uppertal, 26 November - 3 December 19U5, presumably since 

they were ex-members of an interrogation centre the accused a l l had a 

knowle.igo of English. The Court, after receiving a reassurance on the point 

/from the Defence, 
* See page 2'j>l. 
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from tbe Defence, permitted the non-tranelation of the oral evidence from 

English into German, while at the same time stating that a translation 

would be provided should any accused ask for i t . 

Some indication of the limits beyond which the courts would not be 

prepared to go in this matter is provided, however, by the Trial of 

Oterleutnant Gerhard Grumpelt by a British Military Court held at Hamburg, 

Germany, on 12 and 13 February I9U6,* At the very outset of the proceedings, 
defending Counsel applied for the whole of the proceedings to be translated 

to the accused. Counsel stated that he woiad himself address the Court 

and spea\ during the whole t r i a l in Gorman. 

The Judge Advocate thereupon explained the position as follows: 

"The language of the Court is English, and i t is quite unusual 

for the Court to bo addressed in German. What we normally do is to 

translate a l l the evidence so that the accused understands i t , but i t 

is quite unusual to translate everything the defending Counsel says." 

After ascertaining that Counsel had some knowledge of English, the 

Judge Advocate requested that Coxmsel should do his best to address the 

Court in English, and so far es the evidence was concerned, that would be 

translated to the accused. Tbe defending Counsel's reply was as follows: 

"I must insist upon i t that a l l the most important parts which 

will be decisive for the Judges to Judge Gerhard Grumpelt must be 

in the Gennan language, and I must insist that the German language 

should be acknowledged here as having the same rights as the English 

language. I am quite satisfied that things which are not Important 

need not be translated so that the proceedings should not be unduly 

Interrupted, but my opening and closing speech, which are decisive, 

I shall give in German." 

After the Court had conferred, the .Judge Advocate provisionally 

ruled that a l l the evidence would be translated, but that the Prosecutor's 

opening address should not be translated in the ordinary way. Counsel 

stated that tlds was agreeable to him and added that he »mdorstood enough 

English to follow the Prosecutor, but not enough to deal with the witnesses 

vhen in the witness box or in his addresses to the Co\irt. In fact, the 

defending Counsel's short opening address was made in German and translated 

at once, and the German text of his final address, written by himself, 

iraa attached to tho i^roceedlngs. 

The interests of the accused in this case were fully safeguarded by 

the fact that.two, and later on, during the evidence for tho defence, a 

further three, officers and soldiers were detailed to aot as interpreters. 

» The Scuttled U-Boats Case, see War Crime Trial Law Reports, Vol. I, 
pages 55-70. 
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It ia to bo noted that the ruloB of procedure as specified In the 

Eoyal Vferrant do not contain any express provision either as to tho 

language of the Military Courts trying war crimes cases, or as to the 

rights of tho accusod and duties of the defending Counsel as to the 

language in which they should address the court. 

Tho rulos of procedure followed in war crimes trials by British 

Military Courts are with certain exceptions those followed in English 

c i v i l courts. It seems beyond doubt that an English Court would have a 

right to insist on Cotmsel addressing i t in English. The English law 

on the rights of a non-English speaking accused is at present contained 

in an obiter dictum of Lord Eeadlng, C. J., in R. v. Leo Kim (1916) 1 K.B. 
337, to tho following effect: \Jhen a foreigner who is ignorant of the 

English language is on t r i a l on an indictmont for a criminal offence, and 

is not defended by Counsel, the evidence given at tho t r i a l must be 

translated to him, and compliance with this rule cannot be waived by 

prisoner. If he is defended by Counsel, the evidence must bo translated 

to him unless he or his Counsel express a wish to dispense with the 

translation and the Judge thinks f i t to permit the omission, but tho 

Judge should net permit i t unless he Is of opinion that tho accused 

substantially understands the nature of the evidence which is going to be 

given against him. 

The action of the Court in the Grumpelt t r i a l could in any case be 

fully explained by reference to two relevant provisions. Regulation 13 of 

the Royal Warrant states that "In any case not provided for in these 

Regulations such course will be adopted as appears best calculated to do 

Justice." The same is provided by Rule 132 of the Rules of Procedure made 

under the authority of the Army Act. 

5. Rules EoKardinp: Appeal and Confirmation 

An accused may be further preserved from any kind of summary treatment 

by provisions relating to appeal and confirmation. 

While Articlo 26 of tho Charter of tho International Military Tribunal 

states that: "The Judgment of the Tribunal as to tl.e guilt or the 

innoccnse of any Defendant shall give the reasons on irtiich i t is based, and 

shall bo final and not subject to review". Article 29 provides for possible 

intervention by a higher agency in the determination of sentence: "In case 

of guilt, sentences shall be cajrrled out in accordance with the orders of 

the Control Council for Germany, which may at any time reduce or otherwise 

altor the sentences, but may not increase the severity thereof.,.." 

Wiilo tho question of appeal is not specifically mentioned in tho 

Articlo, various of those sentenced at Nurnberg did in fact appeal to the 

Control Council for Germany, tJiough without success. 

/Similarly 
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Similarly Article 17 of the Charter of the International Military 

Tribunal for tho Far East contains the following passage: 

"Judgment and Heviev. The judgment wil l be announced in open 

court and w i l l give the reasons on which i t is based. The record 

of the t r i a l ; r i l l be transmitted directly to the Suprei,- Commander 

for the Allied Powers for his action. Sentence w i l l be carried 

out in accordance with the Order of the Supreme Commander for the 

Allied Powers, who may at any time reduce or otherwise alter tho 

BcntcncG, except to increase i t s severity." 

No rigiit of appeal in the ordinary senf>e of that word exists against 

the decision of a British Military Cohort. The accused rar.y, however, within 

forty-eight hours of the terminaticn of proieealn^o in Ccurt, give notice 

of his intention to submit a petition to the Conflrmin- Crrficer against the 
finding or the sentence or both, and tlu. p̂ jt-j bion wi:>t bs submitted within 

fourteen days. If i t is against the fvr.diug i t must be leferred by the 

Confirming Officer to the Judge Advfsa'.e General or to his deputy.* 

Confirmation by higher icHitary authority is in any case necessary. 

The finding and any sentence which the Couvt had jarisdiction to pass, i f 

confirmed, are valid, notwithstanding any deviation from the Eegulations or 

the Eules of Procodure or any defect cr objection, technical or other. 

An exception exists only in the case where " i t appears that a substantial 

miscarriage of justice has actually occurred."** Provision for revlov 

by higher military authority is also made in Article 5 of the Australian 

War Crimes Law. 

Similarly, the sentence of a United States MJlitary Conanission must 
not be carried into execution until i t has been approved by the appointing 

authority. Death sentences must, in addition, be confirmed also by the 

Theatre Commander. The approving and confirming authorities havo before 

them, in acting, a review and recommendation by the appropriate Judge 

Advocate. Thus, while no "appeal" as that term is used in Judicial 

proceedings is proviatd for, every record of t r i a l is scrutinized as to 

the facts and points of law, and the Commanding General has trained legal 

advice as to the right course to take. 

A person convicted by a United States Military Government Court has 

the right to petition for review of the finding or sentence. The petition 

must be f i l e d with the Court within ten days of conviction. 

No sentence of a Military Government Court shall be carried into 

execution until the case record has been examined by an Army/Military 

District Judge Advocate and the sentence approved by the officer appointing 

the Court or by the Officer Commanding for the time being. No sentence 

of death shall be carried into execution until confirmed by higher authority. 

* Ecgulation 10 of the Eoynl Warrant. /The reviewing 
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The reviewing aiithority nay, upon review, inter alia, 

confina or set aside emy finding, 

substitute the finding of guilty by an amended charge, 

confirm, suspend, reduce, conmute or modify any sentence 

or order, or 

increase any sentence, whore a petition for review -..liich 

is considered frivolous has been filed and the 

evidence in the case warrants such increase. 

Tho revio-vring authority may et any time remit or suspend any sentence 

or part thereof. 

The proceedings shall not be Invalidated nor any findings or sentences 

disapproved for any error or omiseion, technical or otherwise, occurring at 

any such proceedings, unless in the opinion of the reviewing authority i t 

shall appear tliat the error or omission has resulted in injustice to the 

accused. Provision is made in Article XVII of Ordinance No. 7 for the 

review by higher military authority of decisions of United States Military 

Tribunals. 

A war criminal sentenced by a Norwegian Lagmannsrett has the right to 

appeal to the Supreme Court of Norway on points of Law or on the question 

of the severity of sentence, but not on the facts, 

French Law makes provisions regarding appeals from French Military 

Tribunals of which persons condemned by the Permanent Milltaiy Tnuurjils 

can avail themselves. 

In time of \mr, according to the provisions of a Decree of 

3 November 1939, Permanent Military Appeal Tribunals are to be set up, 

their number, seat and jurisdiction being fixed by decree. They are to 

deal only with cases involving persons convicted by Military Tribunals. 

Article 135 of the Code de Justice Militaire states that such persons shall 

have twenty-four hours during which they may appeal to such a ccurt. This 

period begins to run at tho end of the day on which the Judgment of tho 

Military Tribunal is j . - ^ l . 

This appeal to a Permanent Military Appeal Trilunal is the only one 

possible in'war time against a decision of a Permanent Military Tribunal, 

The former, in accordance with Article 133 of the Code de Justice Militaire 

is not concerned with reviewing the whole t r i a l conducted by the inferior 

tribunal, but only with finding whether the judgment delivered thereby 

constituted a correct application of the law.* 

Article 134 states that: "Military Appeal Tribunals can annul 

decisions only in the following cases: 

(1) when the Military Tribunal has not been composed in accordance 

\rith the provisions of the Codp, 

* Tho Permanent Military Appeal Tribunal does not, therefore,, enquire into 
mere questions of fact, 

/(2) when the rules of 
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(2) vhen tho rules of corvoetence have heen violated, 

(3) when the penalty laid dcwn by the law has not been applied to 

the acts declared to be provod by the Military Tribunal or 

when a penalty has been pronoinoed which goes beyond the cases 

stated by the law. 

{k) when tliere has boen a violation or omission of the formalities 

laid down by law as a condition of validity, and 

(5) when tho Military Tribunal has omitted to decide upon a request 

of the accused, or on application of the Public Prosecutor, which 

aims at making use of a power or a right accorded by the law," 

According to the provisions of the Decree of 3 November 1939: 

"In a l l cases vhere a Military Appeal Tribunal has been established, 

porsons sentenced by Military Tribmals cannot appeal to the Court of 

Appeal (Cour de Cacsation) against the decisions of Military Tribunals 

and of Military Appeal Trib\inals." 

In peace-time,* in accordance vith Article 100 of the Code de  

Justice Militairo, Judgments delivered by Military Tribunals can only bo 

challenged by vraiy of an appeal to the Court of Appeal, for the reasons and 

under the conditions set out by Article 1*0? et seq of the Code d'Instruction  

Crlminelle. A convicted person has throe vhole days, after that on vhich 

his sentence has been notified to him, in vhich to inform the Clerk of 

the Court of his desire to appeal. 

Provision is made for a right of appeal also in Article l6 of the 

Yugoslav War Crimes Lav of 25 August 19^5, and Article 15 of the Polish 

Law of 31 October 19^6, establishing the Supreme National Tribunal 

provides for an api^eal for mercy to tho President of the National Counsel. 

Provision for review by higher authority is made by tho second of these 

provisions and by Article XXXII of the Chinese War Crimes Law of 

2k October 19^6. 

6. Stress placod on Eigaeditious Procedure 

Tho care shora m ensuring to the accused his essential rights 

during t r i a l is balanced by an attempt at ensuring that thcr.; shall be no 

unnecessary delays arising out of purely technical disputes. 

Article 12 of the Charter of the Intematlonal Military Tribunal 

for the Far East mokes the following provisions in its paragraphs ii - c 

(which are substantially tho same as thoso made in Article l8 of the 

Charter of tho Nurnberg International Military Tribional): 

"Conduct of Trial. The Tribunal shall: 

(a) Confine the tr-" ai strictly to an expeditious hearing of the 

issues raised by the charges. 

(b) Talce strict measures to prevent any action vhich vould cause 

Tho legal dato of the ond of var time i s , for purposes of French Law, 
1 June loko. 
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any rni-easonable delay and nile out irrevclant issues and statoments 

of any kind whatsoever. 

(c) Provide for the maintenance of order at the tri a l and deal 

Bvmmarily with any contumacy, imposing appropriate punishment, 

including exclusion of any accused or his counsel from some or all 

further pi-ocoedings, hut without prejudice to the detcmination of 

the charges." 

Similar wovisions were laid down by the Pacific September and December 

and by the China Eegulations and by Ordinance No, 7 of the miitary Govemment 

of the United States Zone of Germany, 

The clearest e::amples of the attempt to avoid miscarriage of Justice 

through unnecessary legal teclinicality are provided by the rules of 

evidence applied in war crime trials, to which attention is now turned. 

7. Rules of Evidence in General 

In general the rules of evidence applied in War Crime trials are 

less technical than those governing the proceedings of courts conducting 

trials in accordance with the ordinary criminal law. This is not to say 

that anj' unfairness is done to the accused; the aim has been to ensure 

that no guilty person i r l l l escape punishment by exploiting technical rules. 

Tho circumstances in which war crime trials are often held make i t necessary 

to dispense with certain such rulos. For instance many eye witnesses 

whose evidence was needed in trials in Europe had in the meantime returned 

to their homes overseas and been demobilized. To transport them to the 

scene of t r i a l would not liavo been practical, and i t was for that reason 

that affidavit ovidenco was permitted and so widely used. In tho Belsen 

t r i a l , the Prosecutor pointed out that although the t r i a l was held under 

British law, tho Regulations had made certain alterations in the laws of 

evidence for tho obvious reason that otherwise many people would be bound 

to escape Justice bocauso of movements of witnesses. A number of 

affidavits had been taken from cx-prisonors from Belsen, but many of the 

deponents had since aj.w-pi:eared. Therefore tho Prosecution would call 

a l l the witnesses available and would then put the affidavits before 

the Court and ask for tho evidence contained therein to be accepted. 

Article 13 (Evidence) of the Charter of the Military Tribunal for the 

Far East provides as follows: 

"(a) Admissibility. The Tribunal shall not be bound by technical 

rules of evidence. It shall adopt and apply to the greatest possible 

e:;tent oxpoditious and non-technical procedure, and shall admit any 

evidence which i t dooma to have probative value. A l l purported 

admissions or statements of the accused are admissible."* 

i ^ l t l T t h c exception of the omission of the final sentence. Article 19 
of tho Charter of the International Military Trib-onal of Nurnberg has 
t>ic some TOrding. /The President's 
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The ProBldcnt's order of 2 July 19^2, appointing a Military Comnission 

for the t r i a l of the alleged saboteurs,* included the provision that "Such 

evidence shall bo admitted as would, in the opinion of tho President of the 

Coamission, have probative"value to a reasonable man." The provisions laid 

down in overseas theatres i/cre clearly influenced by this drafting. 

The Mediterranean Regulations (Regulation 10) provide expressly that 

the technical rules of evidence shall not be applied but any evidence shall 

be admitted which, in tho opinion of the president of the Commission, lias 

any probative value to a reasonable man. Similar provisions are contained in 

paragraph 3 of the European Directive, in Regulation I6 of the Pacific 

September Rcgitlations, in Regulation 5 (d) of tho SCAP Rules and in 

RegiU-ation I6 of the China Reg\ilatlons. 

In the Medltcrrrnean Regulations i t is added that witliout limiting the 

Bcopo of this rule the following in particular will apply: 

"(a) If any witness is dead or is unable to attend or to give 

evidence or i s , in the opinion of the president of the commission, 

unablo to attend without undue delay, the commission may receive 

secondary evidence or statements made by or attributed to such 

witness. 

"(b) Any document pui-porting to have been signed or issued 

offIciaUy by any member of any allied or enemy force or 

by any official or agency of any allied, neutral or enemy 

government shall be admissible as evldonco without proof of the 

issue or signature thereof. 

"(c) Any report by any person when i t appears to the president 

of the Commission that the person in maldng the report was acting 

within the scope of his duty may bo admitted in evidence. 

"(d) Any deposition or record of any military tribunal may be 

admitted in evidence. 

"(e) Any diary, letter or otlier document may be received in 

evidence as to the facts therein stated. 

"(f) If any original document cannot be produced, or, in the 

opinion of the president of the comraission, cannot be produced 

without undue delay, a copy or translated copy of such document 

or other secondary evidenco of its contents may be received in 

evidence. A ti-anslatlon of any document iri.ll be presumed to be 

a correct translation imtll the contrary Is shown. 

"(g) Photographs, printed and mimeographed matter, and true 

copies of papers are admissible without proof. 

• The Case Ex Parte Qulrin, 317 U.S.I (19^2). /-(h) confessions 
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"(h) Confessions are admissible without proof of circumstances or 

that they were voluntarily mado. Tlie circumstances surrounding 

the taking of a confession may be shown by tho accusod and such 

showing may be considered in respect of the weight to be accorded 

i t , but not in respect of its admissibility." 

Similar but not identical provisions are contained in other United 

States instruments and in tho Cliarters of the International Military 

Trlbxinals. Article VII of Ordinance No. 7 of the United States Zone in 

Germany provides that: 

"The tribunals shaU not be bound by technical rules of 

evidence. They shall adopt and apply to the greatest possible 

extent expeditious and non-technical procedure, and shall admit 

any evidence which they deem to have probative value. Without 

limiting the foregoing general rules, the following shall be deemed 

admissible i f they appear to the tribunal to contain information 

of probative value relating to the charges: affidavits, depositions, 

interrogations, and other statements, diaries, letters, the records, 

findings, statements and Judgments of the military tribunals and 

the reviewing and confirming authorities of any of the United Nations, 

and copies of any document or other secondary evidence of the contents 

of any document, i f the original is not readily available or cannot 

be produced without delay. The tribimal shall afford the opposing 

party such opportunity to question the authenticity or probative 

value of such evidence as. in the opinion of the tribunal the ends of 

Justice require." 

In the Pacific Eecember Rules i t is also provided (Regulation 5 (d) (2)) 

that the Commission shall take judicial notice of the facts of common 

knowledge, official govemment documents of any ration and the proceedings, 

records and findings of Military or other Agencies of any of the United 

Nations, a provision which corresponds to Article 21 of the Charter of the 

International Mlllt;.ry Tribunal, annexed to the Four-Power Agreement of 

8 August 1945, and which is also sim5^ar to Article IX of Ordinance No. 7 

of the Military Government of the United States Zone of Geimary. 

The Royal Warrant provides that, except in so far as therein otherwise 

provided, the Rules of Procedure applicable in a Field General Court Martial 

of the British Amy shall be applied so far as applicable to the Military 

Courts for the t r i a l of war criminals. In so far as rules of evidence 

are concomed exceptional provisions are mado by paragraph 8 (i) and 8 (ii) 

of the Royal Warrant. Of those the former runs as follows (its opening 

words being substantially the same as Article 9 (i) of the Australian War 

Crimes Act):* 

* Recarding Regulation 8 (11), see page I85 . 
/"8 (i) At any 



"8 (i) At any hearing before a Military Court convened under these 

regiilations the Court may talie into consideration any oral statement or 

any document appearing on tho face of i t to be authentic, provided the 

statement or document appears to the Court to be of assistance in proving 

or disproving the charge, notwithstanding that such statement or document 

would not be admissible as evidence in proceedings before a Field General 

Court Martial, and without prejudice to the generality of the foregoing In 

particular: 

(a) If any witness Is dead or Is unable to attend or to give 

evidenco or is , in the opinion of the Court, vmable so to attend 

without undue delay, the Court may receive secondary evidenco 

of statements made by or attributable to such witness, 

(b) any document purporting to have been signed or Issued officially 

by any member of any Allied or enemy force or by any official or 

agency of any Allied, neutral or enemy government, shall be admissible 

as evidence without proof of the issue or signature thereof; 

(c) the Court may receive as evidence of the facts ttierein stated 

any report of the "Comite International de la Croix Houge" or by any 

representative thereof, by any member of tho medical profession or 

of any medical service, by any parson acting as a "man of confidence" 

(homme de conflance), or by any other person whom the Court may consider 

was acting In the course of his duty whon making the report; 

(d) the Court may receive as evidence of the facts therein stated 

any depositions or any record of any military Court of Inquiry or 

(any Summary) of any examination made by any officer detailed for the 

purpose by any military authority; 

(e) the Court may receive as evidence of the facts therein stated 

any diary, letter or oO:sr document appearing to contain information 

relating to the chargo; 

(f) i f any original document cannot be produced or, in the opinion 

of the Court, cannot be produced without undue delay, a copy of 

such document or other secondary evidence of its contents may be 

received in evidence; 

It shall be the duty of the Court to Judge of the vreight to be 

attached to any evidence given in pursuance of this Begulatlon which would 

not otherwise be admissible." Substantially the same is provided by 

Article 10 (l) and (2) of the Canadian War Crimes Regulations. 

A study of the application of these rules shows that the practice 

of the Courts has been to interpret them widely, so as to render admissible 

a considerable range of evidence and to allow the Court then to decide what  

weight to place on each item. 

/8. The Admissibility 
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8. The Admissibility of Affidavits 

Much reliance as evidence has been placed during var crime trials on 

affidavits, that is to say on written svom and signed statements by a 

vitness. Defence Counsel have more than once protested against such 

evidence, mainly oh the ground that, unlike a vitness in the box, an 

affidavit ceumot be cross-examined, but there can be no doubt as to their 

admissibility at least in proceedings before such coiirts as operate imder 

tho rules quoted under tho last heading. 

In this connection certain arguments vhich arose during tho Belsen 

Trial are worth quoting, since tho vay in which thoy vere decided strongly 

influencod the British practice in subsequent tria l s . 

In his Opening Speech, the Prosecutor pointed out that although 

tho t r i a l vas held under British lav, the Eegulations had made certain 

alterations in the laws of evidence for the obvious reason that othervise 

many people vould be bound to escape Justice because of movements of 

vitnesBos. A number of affidavits had been taken from ox-prisonors 

from Bolsen, but many of the deponents had since disappeared. Therefore 

the Prosecution would call a l l tho witnesses available and would then 

put tho affidavits before the Court and ask fcr the evidence contained 

therein to be accepted. 

On 3 October, the Judge Advocate asked the Prosecutor what he 

relied on in putting in the affidavits. The Prosecutor replied that he 

relied on Regulation 8 ( i ) . 

The Judge Advocate asked whether Regulation 8 (i) (a) vas not 

intended to be read, at any rate so far as an affidavit was concerned, 

to the effect that tho Court had first to bo satisfied that the witness 

was dead, or was unable to attend or to give ovidenco or was in the 

opinion of the Court, unable to attend without undue delay. 

Tlie Prosecutor replied that the general introductory provision 

of Regulation 8 (i) made paragraph (a) academic by stating that 

Begulotlon 8 (1) (a) me "without prejudice to th« gfl»ernlity o f the 

foregoing." To the question whether the Prosecutor took the view that, 

even i f there was a witness In the flesh who could bo obtained, the 

Prosecutor would s t i l l be Inclined to rely on the affidavits, the Prosecutor 

replied that technically he should take that view. It would, of coiarse, be 

a matter for the Court to decide whetlier they considered that the statement 

or document appeared to be of assistance. 

The Judge Advocate advised tho Court that the Eegulation vas so 

vide that the Prosecution's viev of i t vas a correct ono, 

/Captain Phillips 
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Captain Phillips* then cbjoctcd to the use of affidavit evidence, 

vhich would GeneraUy not he admissible .before a Court. It was, he said, 

only admissible, i f at a l l , as a result of Regulation 8 (i), and that 

Regulation, in his submission, was merely permissive. It said that the 

Court miglit take into consideration certain typep of evidence. The 

objection of tho refence was that this was not a case in which tho Court 

should receive such evidence. The Defence did not say tliat the Court 

could not do so, but they said tliat the Court had a discretion and that 

it should exercise its discretion here in favour of the Defence by refusing 

to accept tho evidence. The wholo of tho evidence contained in those 

affidavits was, in the submission of the Defonce, completely unreliable, 

thorougiay slipshod and Incompetent. 

The Judge Advocate said that It was entirely a matter for the Court's 

discretion whether they accepted this evidence or not. It was for the 

Court to consider what weight should be attached to any affidavit. In 

his view, a l l these exhibits would be admissible in evidence, but what was 

loft for the Court to decide was how much weight they would attach to any 

particular document, having heard the whole of the circumstances and 

having considered it in the light of other evidence. 

The Court decided that they would receive In evidence the affidavits 

tendored by tho Prosecution. Thoy added, however, that when they came to 

decide what weight should be attached to any particular affidavit, they 

vould bear in mind any observation which the Defence might address to them. 

On 19 September 1945, the affidavit of Colonel Johnston was put in by 

the Prosecutor. One of the Defending Officers objected to three paragraphs 

of the affidavit on the ground that they contained merely comment on points 

which i t was the Court's duty to decide. A difficulty arose from the fact 

that the Coiu-t must know what was in a paragraph in order to decide whether 

to admit i t or not. The Prosecutor pointed out that this was Inevitably so 

in a system of Courts Martial, under which the Court was judge both of law 

and of fact. The Court must, in fact read themselves, or have road to them, 

the paragraphs in order that they might consider the legal point; then they 

must do the impossible and say "we refuse to allow this to bo put before us 

and in our capacity of judges of fact, ve will ignore them, although in our 

capacity of Judges of law we must consider them firs t . " 

One of the paragraphs objected to was left out on the advice of tho 

Judge Advocate, who remarked that the deponent was going rather outside his 

province. As to tho two remaining paragraphs, tho Court decided that there 

should not be entered the words "In short such orders and the carrying out 

of such orders was mass murder" and a reference to "acccnplices in mass murder. 

* One of tho Defence Counsel. 
/During the hearing 
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Diiring the hearing of the evidence for the defence, the question 

arose whether, at that stage of the t r i a l , affidavits made by irttnesses 

who had been heard by tho Court in person could bo put in, in order to 

show the unreliability not of the witnesses invclyod but of the 

affidavits as a whole, a l l of them having been produced by the same 

War Crimes Investigation Unit. 

The Eefonce arguod that i t was essential, in the present case, 

whore the evidence for tho Erosecution was largely documentary, for the 

Defence to be able to challenge tho whole system whereby that documentary 

ovidenco was produced by pointing out discrepancies between what witnesses 

had said in Court and what thoy had said in written statements not yet 

entered as evidence. 

This was opposed by the Prosecution on tho ground that the examination 

and the cross-examination of tho respective witnesses was the proper time 

to point out discrepancies between the affidavits and the oral evidence 

of witnesses and that i f the defending officers had missed this opportunity, 

they coiild not submit the affidavit at a time when the witnesses had no 

opportunity of explaining the alleged discrepancy in the course of their 

cross-examination. 

The Court ruled that, i f there were any witnesses who gave evidence 

in Court personally and were cross-examined in regard to affidavits that 

they had teade, and i f those affidavits were not put in as evidence, the 

Court woiad allow any Defending Officer to put In such affidavits during 

the course of his defence, for the purpose of establishing the manner in 

which these affidavits had been taken. 

On the other hand the Court felt that, in the case of witnesses who 

gave evidence in person and wero not cross-examined in regard to their 

affidavits, the Court §hould not admit such affidavits, because they 

would carry no weight with them unless accompanied by a cross-examination 

of the witnesses so that the Court could appreciate exactly what thoir 

evidence would be in regard to the taking of the affidavits. 

During the t r i a l of Erich Killinger and four pthers by a British 

Military Court, Iftippertal, 26 November - 3 December 19^5, before tho 

tendering of the' affidavit evidence for the Prosecution, the Defence 

applied for one deponent to be produced in person. The Defence had been 

given to understand tliat the British Officer in question would be available 

for questioning. The Court decided, after hearing argument, that the 

deponent could not be produced "without undue delay" (in the wording of 

Eegulation 8 (i) (a)), and the President of the Court added the significant 

statement tliat "wo replize that this affidavit business does not carry the 

/weight of the m 
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weiGht of the man himself here, as evidence, and when i t is read we will 

hear what objections you have got to anythinc that the affidavit sayu, 

and we will give that, as a Court, due weight," The President's words 

may fairly be talcen as a reference to the fact tĥ at i f evidence is given 

hy means of an affidavit the person providing the evidence is not present 

in Court to be examined, cross-examined and re-examined. 

Nevertheless, in his summing up, the Judge Advocate in the t r i a l of 

Karl Adam Golkel and thirteen others, by a British Military Court, 

V/uppertal, Germany, 15 - 21 May 19^6, stressed that: "There is no rule 

that evidence given in the witness box must be given more weight than 

evidence, statements, taken on oath outside the court. As I said earlier, 

take into account a l l the circumstances..." A discussion of the relative 

value as evidence of pre-trial statements produced in Court in documentary 

form and of oral testimony delivered in the witness box had arisen from the 

fact that four of the accused "vrlthdrew in Co^irt wholly or in large part the 

evidence which they had given in pre-trial statements against five other 

accused. It may fairly be said that five accused, Pahl, Pllz, Limberg, Thllker 

and Bott, were foimd not guilty as a direct result of this fact. There were 

also less sensational but similar recantations of evidence relating to others 

among the accused. 

9. The Admissibility of Pre-Trial Statements by one Accused against Another. 

In the Special Order appointing the Commission which conducted the 

trial of Albert Bury and Wllhelm Hafner, a United States Military Commission 

sitting at Frelsing, Germany, 15 July 19^5, power was granted to i t to make 

such rules for the conduct of the proceedings, consistent with the powers of 

a Military Commission, us were deemed necessary for a f u l l and fair t r i a l . 

The Commission announced at the outset that its iroceedlngs were to "be 

governed generally by the rvlea of procedure and evidence as laid down in 

the Mannual for Courts-Martial with the follovrlng changes. Statements 

made by the accused in the course of investigations which appear to be 

regularly and properly authenticated will be admitted in evidence, subject 

to such attack as the accused may desire to make. The statements made by 

the accused that are admitted in evidence will be received generally 

against a l l of the accused subject to such rebuttal as the accused or 

any of them may elect to make..." 

During tho Belsen Trial, (see pago 146), on 5 October, objection was 

raised by Major Cranfield, one of the Defence Counsel, to the admission 

of an affidavit made by the accused Kopper. It was submitted that the 

affidavit was objectionable as evidence against any of the other accused. 

Major Cranfield pointed out that while this affidavit was admissible 

/under Bogulation 8 
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under EeGulation 8 of the Roya]. Vferrant, that provision vas merely 
permissive. He called on the Court to reject the evidence as being 
completely worthless. The Prosecution's own witnesses had called 
Kopper an Informer and one who l i e d . In support of his argument he 
quoted a passage from page of the B r i t i s h Manual of Mi l i t a r y Law 
governing the procedure followed i n Courts Martial: "If the Prosecution 
f i n d i t necessary to c a l l one suspected participator i n a crime as a 
witness against the others the proper course i s not to arraign him or, 
i f he has been so arraigned, to offer no evidence and to take a verdict 
of acquittal." The reason was clear. The spectacle of one criminal 
turning on his fellow criminals to save his own skin was not one which 
was attractive to B r i t i s h justice. 

The Prosecutor submitted that the meaning of the Regulations was 
that the Court could admit evidence that would not otherwise be admitted, 
but that i f they fovmd that they might accept i t then they must accept It, 
subject to such weight as they might attach to i t afterwards. Tlie Court 
had not a discretion to say: " a l l this evidence i s legal and we w i l l 
accept this part and.reject that part". The case came within a specific 
category mentioned under Regulation 8 ( i ) . /ny deposition, any summary, 
or any examination made by any of f i c e r detailed for the purpose by any 
mil i t a r y authority was included, and the Court had heard that Major Champion 
and Major Smallwood, (two officers who had appeared as witnesses), were In 
fact both detailed. Regulation 8 (11) rendered i t permissible to enter 
evidence by one accused against another.* 

Replj^ing, Major Cranfield said that i n his view the object of 
Regulation 8 (11) was to Introduce into the law of procedure governing 
the Court the proposition that i f one of the accused were proved a member 
of a unit, then evidence against another member of that vmit would be 
evidence against the accused, merely because ho was a member of the unit. 
Reg\ilatlon 8 (11) did not render the a f f i d a v i t admissible. 

After quoting Regulation 8 (l) the Judge Advocate said that he saw 
no reason i n law why the. Court should reject this a f f i d a v i t . They would 
have to read the document and then say whether they were sati-jfled that It 
appeared to be an authentic document on the face of i t . They must then 
say whether i t was a document which would help i n proving or disproving 
the charges. 

The Court decided that the document yould be admitted, while reservlDg 
the right to Judge what weight to place on i t . 

One view of the attitude which a court might possibly be expected to 
take towards such evldtnce, whether i n a f f i d a v i t form or from a "live" 

• Regarding Regulation 8 (11), see page 185. /witness, 
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vitness, is provided, hovever, hy the Judge Advocate In the t r i a l of 

Werner Rohdo and eight others by a British Military Court at Wuppertal, 

Germanj', on 29 May - 1 June 19̂ 6, vho in his summing up, pointed out 

that a groat doal of the evidence in the case vas provided by accomplices 

"that i a , persons vho are also charged, or obviously oould be charged, 

vith having talion part in the same offence." He vamod tho Court "that 

the evidence of an accomplice must be regarded alvays vith tho greatest 

suspicion. Every accomplice is giving ovidenco vhich is of a tainted 

nature. He may have many reasons for not telling the truth himself. He 

may be trying to exculpate himself and throv the blame on scmebody else, 

and thero may be a hundred and one reasons vhy he should not be tolling 

the truth.... This does not r.can that you cannot believe him or you 

cannot accept the evidence of an accomplice but It moEuis that before 

you do so you must first caution yourselves on those lines If having 

done so and in spite of having so vamod yourselves, you believe that 

vhat he is saying is true you are perfectly free to aot upon his evidence " 

He added* "When you are looking for corroboration of an accomplice's 

evidence ono acccmnlice cannot corroborate another." 

In making these remarks the Judge Advocate vac applying to the case 

the practice folloved in English Criminal Lav, according to vhich, "vhere 

a vitness was himself an Accomplice in the very crime to vhich an indictment 

relates, i t is the duty of the judge to caution the Jury strongly as to 

the invariable danger of convicting upon such ovidenco vithout corroboration. 

Moreovor this corroboration must confirm not merely a material particular 

of the witness's story, but some particular which connects the prisoner 

himself with i t Corroboration by another accomplice, or oven by 

several accomplices, does not suffice But theso common-lav rules as to 

the necessity of corroborating accomplices amou-t only to a caution and 

not to a comnand."* 

10. Tho Adals^lblllt;* of Feereay Evidence 

Further examples of xhe more drastic rules of evidence permissible 

before courts trying var criminals are found in the frequency vith vhich 

"hearsay" evidence is admitted. For instance, in English C i . l l Courts, 

subject to exceptions, a statement, vhether oral or vritten, made by a 

person vho is not called as a vitness is not admissible to prove the truth 

of any matter flontalned in that statement (see Harris and Wilshere's 

Criminal Lav, Seventeenth Edition, page 482). Such evidence is rendered 

permissible by Regulation 8 (1) of the Royal Warrant provided i t satisfied 

* Kenny, Outlines of Criminal Lav, 15th Edition, pages 459-61. 
/the conditions 
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the conditions laid down therein.* In tho Bclson Trial much hearsay 

evidence was admitted, including some contained in the affidavits entered. 

11. Accu8_ed not Fntltled to tho Rights of a Prisoner of V/ar as Regards Trial 

In the t r i a l of General Anton Dostler, Commander of the 75th German 
Army Corps hy a United States Military Commission in Rome, 8-12 October 19̂ 5, 

and in the Trial of General Yamashita by a United States Military Tribunal 

at Manila, Philippine Islands, 29 October - 7 November 1945, the Defence 

unsuccessfiOly claimed on behalf of the accused and in connection with 

their t r i a l the benefits of tho 1929 Geneva Prisonors of V7ar Convention. 

The reply of the Prosecutor in the former t r i a l was that tho provisions 

of the Geneva Convention with regard to the t r i a l of prisonors of war, 

which the Defence had put forward, pertained to offences committed by a 

prisoner of war in captivity, and did not pertain to offonces committed 

against the Law of Nations prior to his becoming a prisoner of war. 

If the argimient of the Defence regarding the interpretation of the 

Geneva Convention were correct, i t would have far-reaching consequences with 

regard to the t r i a l of such war criminals as had been momters of the armed 

forces of the enemy and had therefore, on being captured, acquired the 

status of prisoners of war. War Criminals would be protected by Article 63 

of the Geneva Convention \*ich provides that: "A sentence shall only 

bo pronounced on a prisoner of war by the same tribunals and in accordance 

with the samo procedure as in the case of persons belonging to the amed 

forces of the detaining Power." This Article would guarantee them, within 

the United States Jurisdiction, the statutory safeguards of the Articles 

of War and the protection of the "due process of law" clause of the 

Fifth Amendment, and in other Jurisdictions a l l the procedural rights 

granted by the law of the capturing State to its own soldiers. Furthermore 

the interpretation of the Defence would make the provisions of 

Articles 60 - 66 of the Geneva Convention applicable. It would therefore, 

be necessary for the authorities instituting the proceedings to notify 

the representative of the Protecting Power (Article 60), the representative 

of the protecting Power would have the right to attend the hearing of the 

case (Article 62, paragraph 3), the alleged war criminal would have the 

right of appeal against any sentence against him In the same manner as 

persons belonging to the armed forces of the detaining Power (Article 64), 

sentences pronounced against prisoners of war would havo to be communicated 

imediately to the Protecting Power (Article 65) and, i f sentence of death 

were passed on a prisoner of war, a communication setting forth in detail 

the nature and the circumstances of the offence would have to be addressed 

* Seo pago 51. 
/to the representative 
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to the representative of" the protecting Power for transmission to the Power 

in whose armed forces the prisoner eorved (Article 66, paragraph 1); and 

i t would, finally, he forbidden to carry out the sentence before the 

expiration of a period of at least three months from the date of the receipt 

of this communication by the protecting Power (Article 66, paragraph 2). 

The Military Commission in the Dostler t r i a l decided that the provisions 

of Article 63 of the Geneva Convention were not applicable to the case. As 

is customary, the reasons of the Military Commission were not given. 

The decision of the Military Commission on this point is in accordance 

with the decision of the majority of the Supreme Court of the Uhlted States 

in the case of the Japanese General Yamashita (delivered on k February 1946).* 

The Supreme Court, jer Stone, C.J., held that Article 63 (and Article 60) 

of the Geneva Convention have reference only to offences committed by a 

prisoner of war while a prisoner of war and not to violations of the law of 

war oomitted while a combatant. This conclusion of the majority of the 

Supreme Court is based upon the setting in which those Eirtlcles are placed 

in the Geneva Convention. Article 63 of tho Convention appears in Part 3 

("Judicial Suits") of Chapter 3, entitled "Penalties applicable to Prisoners 

of War." This forms part of Section V, "Prisoners' Holations with the 

Authorities", one of the sections of title III, "Captivity", A l l taken 

together relate only to the conduct and control of prisoners of war while 

in captivity; Chapter 3 is a comprehensive description of the substantive 

offences which prisoners of war may commit during their imprisooment, of 

the penalties which may be Imposed on account of such offences, and of the 

procedure by which guilt may be adjudged emd sentence pronounced. The 

majority of the Supreme Court therefore thought i t clear that Part 3 cmd 

Article 63 which i t includes, apply only to Judicial proceedings directed 

against a prisoner of war for offences committee! while a prisoner of war 

Mr. Justice Rutledge, in his minority opinion, in which Mr. Justice 

Murphy Joined, held that the context In which Articles 60 and 63 are placed 

did not give any support to the argument of the majority of the Court. 

Neither Article 60 nor Articlo 63 contained, in the opinion of the minority, 

such a restriction of meaning as the majority read into them. In the 

absence of any such limitation, i t wovdd seem that they were intended to 

cover a l l Judicial proceedings, whether instituted for crimes allegedly 

oonaaitted before the capture or later. In Mr. Justice Eutlodgo's opinion, 

policy supported this view. For auch a construction was required for the 

security of United States soldiers, token prisoner, as much as for that of 

prisoners taken by the United States, And the opposite view would leave 

» Seo pp. 198 ot seq. and 270 
/prisoners of war 
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prisoners of war open to any fom of tr i a l and punishment, for offences 

against the lav of war, which their captors might wish to use,, while 

safeguarding them, to the extent of the treaty limitations, in cases of 

disciplinary offences. This, in many instances, the minority contended, 

would be to malie the treaty strain at a gnat and swallow a camel. 

The view that an alleged war criminal is not entitled to the rights 

as regards his tr i a l of a prisoner of war i s , however, generally acted 

upon* end was. specifically laid down also by the French Cour de Cessation 

li> the appeal of Robert Wagner, Ex-Gauleiter of Alsace, and others against 

the sentences of death passed on them by the Permanent Military Tribunal 

at Strasbourg on 3 May 1946. The attitude of tho Court on the question 

hare, laidur discussion arcoe out of one of the less Important arguments put 

forward by the appellants, a plea put forward by Wagner, Rtthn and Schuppel, 

and based upon the alleged violation of Article I56 of the Code do Justice 

Milltalre, claiming that the Military Tribunal was Irregularly composed 

because Wagner had the roiik of a General commanding an Army Corps and 

the Tribunal•could not, therefore, properly be presided over by a Colonel. 

. -The Judgment of the Court of Appeal pointed out that,' according to 

Article 5 of the Ordinance of 28 August 1944 (under which war crime .trials 

before French Military Tribunals are held), "For adjudicating .on wr 

crianes the Military Tribtinal shall be constituted in the way laid down 

in .tho Code de Justice Milltalre." 

The provisions of Article 10 et seq. and I56 of the Code de Justice  

Milltalre, which varied the composition of Military Tribimals according 

to the rank of the accused applied only to French military personnel 

and to persons treated as such. 

, Paragraph 13 of Article 10, according to which Military Tribunals 

ca;Lled upon to try prisoners of war are composec! in the same Way as for 

the t r i a l of French military personnel, that is according to rani:, .would  

not bo applied to Wagner, who wes not sent before a Military Court as a  

prisoner of war. 

12. Ccmclusion 

In a large number of instances war crimes were perpetrated during the 

last war either by denying the victims a fair t r i a l altogether or by 

ciroumscribing their right to such a trial, in the course of Judicial 

proceedings in such a way that a sheer traversty of Justice resulted.** 

* The question received attention in the t r i a l of Martin Gottfried 
VJeiss and others (the Dachau Trial) by a General Military Govemmont 
CoTort in Dachau, I5 November -13 December 1945, tho Commission ruling 
in the same way as the court in the Dostler t r i a l . 

* • See page 149-
/This circumstance 
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This circumstance may he thovlghtto make i t a l l the more important that 

the Tictor nations should avoid the same practices and that persons 

accused of having conaiiltted war crimes should see that the minimum rights 

essential to a fair t r i a l are helng safeguarded during proceedings taken 

against them. The survey set out ahove of information illustrating tho 

protection of certain selected and more Important rights (see headings 1-5) 

makes i t clear that an attempt has in fact heen made to secure an alleged 

war criminal his rights to a fair t r i a l . 

The latter part of the section, however, makes i t clear that the aim 

has also been to ensure that the courts aro not so bound by technical rules 

that the. guilty shall benefit from the exceptional circumstances under 

which war crime trials are necessarily held, and so escape just punishment. 

Without such rules as those Illustrated by the material appearing tinder 

headings 6-11, i t is clear that tbo rights of the victims would often 

go unvindicated. 

FinaUy It will have been noted that a marked general similarity 

exists between the rules laid down in the Charters of the International 

Military Tribunals and in the various municipal enactments governing a l l 

the matters discussed in this section on the rights of the accused. 

Theso procedural rulos, as much as those quoted elsewhere which lay down 

provisions of substantive law, represent a further contribution to the 

development of an international penal law. They will prove of value in 

the sphere of the codification of International law and will serve as 

a convenient basis for further developments in this sphere. 

/F . CCHCLUSION 
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7. . CQNCLySION TO CHAPTER III 

In coEnnon vith a l l parts of the Report on Human Rights in War Crime 

Trials, the shortage of time has prevented Chapfor III, dealing vith 

information on Human Rights in trials other than those conducted by' 

International Military Tribunals, from being drafted in its entirety. 

Tho reason for this v l l l be clear i f i t is stated that tho Secretariat 

of the United Nations Uar Crimes Commission had in its possession on 

6 August IQlfT, records of 1,084 such'trials, ranging from f u l l verbatim 

transcripts of up to 4,055 pages in one instance (exclusive of ' 
separately printed exhibits) down to the barest of summaries. The 

countries vrhose Courts have hold thoso trials are the following: 

Australia, Canada, China, Czechoslovakia, France, Greece, the Netherlands, 

Norway, Poland, the United Kingdom and the United States. These records, 

therefore, are numerous and varied and i t should be added that a large 

number of further such documents have arrived since 6 August, some, as 

was inevitable, too late for treatment in this Chapter. 

It has been thought of some value, nevertheless, by the Officer 

charged with drafting this Chapter to attempt to cover a l l the relevant 

aspects of these trials, even i f the result has been that the treatment 

of some points has been unavoidably unequal and disconnected. It has 

been possible to deal with some topics in f u l l , as for instance tho 

question of the rosponsibillty of commanders for offencos committed 

by tlielr troops other than those specifically ordered by them,* tho 

dofence of superior orders** and tho rights of the accused at the time 

of t r i a l . * * * The aim throughout, however, has been to supply the 

Commission on Human Rights with at least a classification of significant 

trials according to tho questions to which they are relevant, together 

with a quotation of the Articles from the Hague and Genova Conventions 

and other authorities which were cited in the trials described or 

mentioned under each beading. 

This classification of trials and quotation of authorities 

represents the lowest level of analysis and minimum treatment to which 

each of the 1,000 to 1,100 trials referred to above has been subjected 

in the course of recent months. As has already been indicated, many 

have been subjected to much fvaior analysis, but It is thovjght that, 

shovild i t be decided at some future date to complete the research on 

Human Rights in War Crime Trials, even the collections of enactments and 

* Seo pages 182-212. 

** See p. ges 215-236. 
*** See pages 250-273-
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references to relevant trials v i U prove at least a valuable guide and 

starting point. 

It is not the intention of this Conclusion to summarize the whole of 

the contents of Chapter III, since parts of that Chapter simply analyze, 

from the point of view of the protection of human rights, certain enactments 

and Judicial decisicaos which give rise to no kind of debate from the legal 

point of view; the aim of this Conclusion is rather to point out certain 

significant topics on which thero may or could have boon legal doubts or 

on which there have been in the past discussions in legal circles, and to 

draw the readers attention, by means of cross-referoncos, to tho fuller 

treatment of these points in the main body of Chapter III. An examination 

cf the following typical subjacts will illustrate hov these legal questions 

have in most cases been decided in the direction of extending, rather than 

restricting, the protection of human rights: 

(1) In Article 2 of the Hague Convertion, No. IV of 1907* which 
has been quoted so often in war crime trials,** there appears 

what is generally referred to as the "goreral participation 

clause" which provides that the Convention shall be binding only 

i f a l l the belligerents aro parties to i t . In strict law tho 

effect of this clause is to deprive the Convention of its binding 

force as socn as one or more am-sigiiatory states Join the ranks 

of the belligerents, as happened in both the 19l4-19l8 war and 

the more recent World War. Such doubts as may have existed in 

legal minds during the first world war as to the effect of the 

clause*** havo not been seriously entertained in the treatment 

of var crimes committed during the second world war; the view 

has in fact been generally taken that the Regulations attached to 

the Hague Convention are In any case declaratory of existing 

international law and so binding on a l l belligerents, whether thoy 

signed tho Convention or not.**** 

* In this instance. Article 2 of the actual Convention is meant and 
not Article 2 of the Regulations attached to the Convention. 

** See for Instance Section C of this Chapter (pages 146-181), passim. 
*** See Oppenheim-Lauterpacht, International Law, Vol.11, Sixth Edition 

Revised, page I82, footnotoTI 

**** It may be added that the Geneva Conventions do not include any 
"general participation clause." 

/ ( i l ) An 
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(ii) An examination of the Hague and Geneva Conventions reveals that 

very few of the provisions contained therein seem on a narrow 

and literal interpretation to lay down individual responsibility. 

By and large the obligations contained therein rest upon states 

and not upon individuals. Article 3 of the text of the Hague 

Convention No. XV of 1907 provides for Instance that "a 

belligerent party ^Ich violates the provisions of the said 

Eegulations* shall, i f the case demands, be liable to pay 

compensation. It shall be responsible for a l l acts committed 

by persons forming part of its armod forces." 

Nevertheless, not only the trend of legal opinion**, but also the 

course followed in numerous Important decisions of *-he courts has been to 

mal:e the individual responsible for his acts in breach of intomational 

conventions and to pvmlsh him for them. That this policy is û nheld in the 

accepted Jiirleprvidanoo is Illustrated by the authoritative daclsioji. 

pronounced by the International Military Tribunal at Numberg, that 

certain accused had made themselves criminals by waging war in breach 

of the terms of an international agreement renouncing war undertal'on as 

an instiument of national policy, the Briand-Kellogg Pact.*** Indeed, 

tho International Military Tribunal made uso of the fact that tho Haguo 

Convention No• IV of 1907 had boon enforced personally against- its 

violators The Judgment on this point runs* 

"But i t is argued that the Pact does not expressly enact that 

such wars are crimes, or set up courts to try those who make such 

wars. To that extent the same is true with regards to tho laws of 

war contained in tho Hague Convention. The Hague Convention of I907 

prohibited resort to certain methods of waging war. These included 

the inhumane treatment of prisoners, the employment of poisoned weapons. 

Improper use of 21ags of truce and similar matters. Many of thcso 

prohibitions had been enforced long before the date of the Convention; 

but since I907 they have certainly been crimes, punishable as offences 

against the laws of war; yet the E&gue Convention uo where designates 

such practices as criminal, nor is any sentence described, nor any 

mention made of a court to try and punish offenders. For many years 

past, however military tribunals have tried and punished individuals 

guilty of violating the rules of land warfare laid down by this 

Convention. In the opinion of tbe Tribunal those who wage aggressive 

* i.e. the Regulations attached to the Convention. 

** See for Instance Professor H. Lauterpacht, in the British Tear Book 
of Intematlenal Law, 19^4, page 6h; Lord \7rlght in the Law Quarterly 
Review, January, 19̂ +6, page 42; and Professor A. L. Goodhart in the 
Judicial Review, April 1946, pages ik-l^. 

*** "Treaty Series No. 29 (1929)" Cmd. 3^10. , 
/war are doing 
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war are doing that which is equally illegal, and of much greater 

moment than a breach of one of the rules of the Hague Convention."* 

(i l l ) In tho course of the Belsen t r i a l , * * tho defence assumed that 

the accused could not, as concentration cemp officials, bo 

regarded as members of tho German armed forces and, having at 

tho same time no connection \rith belllgeront activities, could 

not therefore bo deemed war criminals. 

The Prosecutor claimed that those accused who had been members of the 

SS. were members of the German earned forcos. It would be more difficult, 

however, to claim that the camp prisoners who were given minor official 

•Dositions by the authorities were anything but civilians. In holding some 

such accused guilty of war crimes along with others who were definitely 

members of the SS., the Court plainly regarded i t as irrelevant whether 

an accused was or was not a civilicui 

Many subsequent court decisions have mado i t quite clear tliat civilians 

can commit war crimes. For example, in the Zyklon B Case*** two German 

Industrialists, undoubtedly civilians, were sentenced to death as war 

criminals for having been instrumental in the supply of poison gas to 

Auschwitz, knowing of its use there in murdering allied nationals. Another 

instance among many is provided by the Essen Lynching Caso**** where 

civilians appeared among persons found guilty of being concomed in the 

killing of threo British Prisoners of War. Tho Hadamar Trial**"*" provides 

an e:iample from among the trials held before United States Military 

Commissions: hero the civilian personnel of a medical institution were 

found guilty of unlawfully putting to death Russian and Polish nationals, 

(iv) The term "war crime" has been Interpreted so as to Include within 

its scope any offence by an enemy against Allied nationals 

committed during war time on enemy soil or occupied territory, 

irrespective of any necessary direct connection with the war, 

* Cmd. 6964, page 40. 

** Soe page I90. In this early t r i a l by a British Military Court, 
several Important issues such as the present one were raised and 
settled by Court decision. A report on this trial is contained in 
War Crime Ti l a l Law Re-oorts, published by His Majesty's Stationery 
Office, London, for the United Nations War Crimes Commission. 
Volume IT. 

#** Sec Y'-t 93-103 of Vol.1 of War urime xrxd.± Lax gy.^^^ ̂ „. 

**** Ibid,, pages 88-92. 

»«**# Ibid, pages 46-̂ 4. 

/During the Bolsen 
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During the Belsen t r i a l , Colonel Smith, Defence Cotmsel, claimed 

that a l l recognized war crimes were bound together by the common 

principle that they were directly connected with tho operations of war, 

and tliat tho purpose of the punishment of war crimes was to secure the 

legitimate conduct of the operations of war. In the present t r i a l , 

hoTOvor, CoTinsel submitted that the Court was dealing with incidents, 

which certainly occurred in time of war, but which had no logical 

connection with the war whatever. They were done In accordance with 

vhat was begtin in peace as a peace time policy and was intended to be 

carried on as a permanent and long term aim until its purpose was 

achieved, the estermimtlon of tho unfortunate races Involved. The 

only difference vliich vcLZ* madLc to this long tcnu policy was to 

Increase the geographical area over vhich i t could operate • In what 

way did i t ass'^st the security of the British forces to punish someone 

vho had heen guilty of misbehaviour in a Qeman concentration camp? 

The Court may be taken by its decision to have held this approach 

to be unsound and tho wider view set out In the beginning of this 

paragraph (iv) has been that which has prevailed In war crime trials 

arising out of the recent world war. 

(v) A war crime can only be committed by a person who, looked 

at from the point of view of the country setting up tho war 

crlmo court, is an enemy. As has been shown,* however, the 

word "enemy" has, on suitable occasions, been interpreted so 

as to include within its scope not only enemy nationals but 

also neutral and even Alliod nationals who in soae \ray 

identified themselves with the policies of the enemy authorities, 

(vl) The protection of the Courts has been extended in certain 

instances not only to Allied nationals but also to certain 

neutrals.** 

(vii) Some of the municipal enactments ̂ I c h have bestowed 

Jurisdiction on the various non-Military Government Courts*** 

have given the latter powers to try not only war crimes in the 

traditional sense but also crimes against humanity and even 

crimes against peace. Thus, the Danish and Greek Courts have 

power to try a l l acts in violation of Article 6 of the Charter 

of the International Military Trib\mal, (that is to say. War 

* See page 180. 

** See pages 159-6o and 287. 
*** It goes without saying that a l l Military Government Courts havo wide 

powers bestowed upon them, and are not restricted to the t r i a l of 
offences against the laws and usages of war. 

/crimes, 
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Crimes, Crimes against Humanity and Crimes against Peace), and 

the Netherlands Courts a l l acts in violation of Article $ (h) and 

(c), (War crimes and Crimes against Humanity).* The Australian 

and Chinese Courts liave been given Jurisdiction over, not only 

war crimes, but also crimes against peace.** 

Furthermore, i t has been seen that certain of the United States 

Military Commissions have been provided with Jurisdiction over offences 

other than war crimes strlcto sensu; the Jurisdictional provisions which 

govern these commissions have clearly been drafted under the influence of 

the Charter of the Nurnberg International Military Tribunal.*** 

The precedents which have been created in these Jurisdictional matters 

are, of course, very wholesome ones which clearly go far towards extending 

the protection of human rights. 

(vill) It has been seen also**** that the Hague Convention has been 

interpreted so as to cover offences committed outside occupied 

territory and even offences committed against children who were 

not bom In occupied territory but on German s o i l . On a narrow 

interpretation, the Hague Convention does not protect civilians 

outside of occupied territory since the heading of Section II of 

the Hague Convention is "Military authority over the territory 

of the Hostile State", but this interpretation has not in fact 

prevailed. 

(ix) Courts havo in some instances (as for instance in Norway, Australia 

and China) been given Jurisdiction to treat as war crimes offences 

against tho general economic well-being of a country, such as the 

debasement of its currency.***** 

(x) Recognition has been afforded to the illegality of offences 

similar to and Including that commonly referred to as "Judicial 

murder", committed by persons while in a Judicial capacity,****** 

(xi) The Geneva Prisoner of War Convention of I929 has boon applied 

not only to prisoners interned in prisoner of war camps but also to 

those prisoners of war who havo been Incarcerated in concentration 

* See pages 1̂ 5, 159 and 288. 

** Seo pages 285 and 287. 

«** Soe page 158. 

**»* Soe pages 15^-5. 
***** See pages H*lf and 151. 

***-!«** Soe nage 1̂ 9. 

/camps. 
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camps.* 

(xli) Again, the Prisoner of War Convention speaks In terms of conditions 

in prisoner of war camps and the treatment of prisoxiers of war 

while in such camps; nevertheless, the provisions of the 

Convention have been held applicable also to the treatment and 

conditions of prisoners of war while on the line.of march between 

camps.** 

(xlll) Article 23 (c) of the Hague Convention forbids the killing or 

wounding of an enemy vho, having laid down his arms, or no longer 

having means of defence, has surrendered at discretion. The 

Convention was drafted long before the possibility of airmen 

escaping from aircraft by parachute was a practical possibility; 

nevertheless, Article 23 (c) has been interpreted so as to 

protect baled-out airmen, whether captured by aimed forcos or 

civilians, and, despite the wording of the articlo, i t has been 

considered Irrelevant that the flyer had a weapon on his person 

on landing, provided he showed no Intention of using i t . * * * 

(xlv) The pages discussing the various types of lia b i l i t y for war crimes 

show that the war crime courts havo cast their net quite widely.»**• 

For example, war criminals have been foimd guilty, not only for 

being physically concerned in actual killing, but also (for 

instance) for keeping watch while i t was committed and for 

participating in a lynching which led ultimately to the- death of 

the victim.***** The British practice is to charge an accused 

with being "concerned in" a specific war crime, and tho English 

law relating to alders and abettors and accessories is often 

related by Judge Advocate and Counsel, as providing analogies 

on which the Court might act. In French trials also, complicity 

in ono war crime or another is often charged, 

(xv) The responsibility of commanders for offences committed by troops 

under thoir command has in many cases been extended to a considerab* 

* See pages 163-4. 
*• See pages 162-3. 

«** See page l6k. 

**** Soo pages 212-16. 

HHHt* A further relevant t r i a l which was not included in the discussion of 
trials illustrating complicity but which has been referred to earlier 
in these conclusions and also on page 14-7 of Chapter III was the 
tri a l of Bruno Tesch and two others. In this t r i a l two business men 
were held liable aiad condemned to death for having arranged for the 
supply (not supplied) poison gas to Auschwitz and various other 
concentration camps, knowing that i t was to be usod in tho mass 
destruction of prisoners interned therein. (Seo War Crim.e Trial Lav  
Reports. Vol. I, pages 93-103). 
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degree; the principles governing thla sphere of intomational 

lav havo not yet been crystallized, but at least It can be said 

that i t is not In every instance necessary to prove that the 

comnander actually ordered the offences, and i t has frequently 

been laid down in enactments and in Judicial decisions that a 

commander has a duty to prevent crimes from being committed by 

his subordinates.* 

(xvl) It has also boen recorded that to some degree i t is recognized 

that an attcnj-t to conr^T. a \ar ci'̂'me miiy be punished equally 

with the war criniv i^oc 

(:cvii) The defcnca cf U'̂o "ej-i-s ĥ .s not ir fart_ often boen pleaded 

but is not, save it) c->::;:̂ vtion.9l oases, V6^'a.-del as constituting 

an effectivo dofe.ice . x-"** 

(xvlli) The defence of .i.tgitini-..te ropr-isi'.s has bean given only a limited 

scope, thdvgh its o£;;ont is ttlLl rathe,: obscure.***^ 

(xlx) The defence that an ?.i-cvscjd v:̂.? tivo head of a state has not been 

pleaded in trials tcv,,r« tlie courts vitli which Chapter III deals, 

since no such person has beer: brought before such a court. 

Nevertheless i t is worth noting that the Bimllar defence, that 

an accused in connltt;"j.r.g cffeni^po wds la sone vay acting in an 

official capacity, ha& not boen allowed to pre-"all. 

Sometimes i t has been expressly laid down in municipal enactments that 

an accused's official position does not excuse him.- Thus, tho Chinese Law 

of 2k October 19^6, Governing ths TrleO.'of War Criminals provides in its 

Article VIII that the fact that crimes were comnitted as a result of 

official duty or in pui-euonco of governmental policy shall not exonerate 

vmr criminals. Similarly, Article k of tho Law of 2 AugUst 194? of the 

Srand Duchy of Luxembourg on the Suppression of War Crimea lays down that: 

"In no instances can the application of the laws mentfoncd in Article IKKKMX 

be set aside under the pretext that the authors or co-authors of, or the 

aecomplicos in, the offences set out therein acted in the capacity of em. 

official, a soldier, cr an agent in tho service of the eiiemy " 

* See pages l8l-2l2. 
** Sec pages 215-6. 

*** See pages 239-42. 

**** See pages 242-46. 

***** Seo page 139. 

/(xx) A strong 
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(xx) A strong disposition has been shown to exclude from war crime 

tr i a l proceedings such unnecessary technicalities as might lead 

to a miscarriage of Justice In favour of the accused; this 

tendency has been demonstrated for instance In the explicit 

requirements that expeditious procedure must be followed* 

in provisions that a tr i a l cannot be Invalidated after its 

completion merely because of technical, faults of procedure which 

caused no injustice to the accused** and In the following examples 

of the policy of leaving wide discretionary powers in the hands 

of the Courts: 

(a) Some of the enactments and authorities dealing with the pie,-, 

of siQjerior orders have laid i t down that i f the defence is to 

be at a l l effective the orders relied cn must be shown not to 

have been illegal, or obviously il l e g a l , or known to the accused 

to be illegal or of such a nature that he ought to have known 

that they were illegal;*** in general, however, the practice ha; 

been to lay down that the defence of superior orders does not 

take away the criminal character of an act but may constitute 

a mitigating circumstance, and to leave i t to the court to 

decide in each case whether to treat i t as such.**** 

The circumstances In which the defence is to prevail are 

less certain, but some possible principles have been set out on 

pages 228-30. 

(b) The attitude taken by the courts to the defence of legality 

under municipal law has been substantially the same as that 

tfaken towards the defence of svgjerlor orders.***** 

(c) In matters of evidence the tendency has been to allow the 

putting in of a wide variety of evidence (sometimes i t is stated 

that any evidence having probative value to the average man 

may be admitted), and to leave i t to the court to decide what 

weight to place on each Item of evidonce. 

(xxl) It may be mentioned that wide rules regarding Judicial notice have 

been applied in war crime trials. Thus, for Instance, Article IX of 

Ordl-^ace No. 7 of the United States Zone of Germany makes the 

following provision relating to Military Tribunals set up thereunder: 

* See page 259. 

** See for instance pages 256-7 and 257-8. 
*** See page 233. 

**** See pages 23^-36. 

***** See page 236. /"The tribunals 



E/CN.4/W.19 
Page 283 

"The tribunals shall not require proof of facts of conanon 

knowledge but shall take Judicial notice thereof. They shall also 

take Judicial nctlce of official governmental documents and reports 

of any of the Uhited Nations, including the acts and documents of 

the committees set up in the various allied countries for the 

investigation of war crimes, and the records and findings of 

military or other tribunals of any of the United Nations." 

(xxii) International Law lays down that a war criminal may be punished 

with death whatever the crime he committed. Some use has been made 

of the latitude allowd in this matter Insofar as certain offences 

other than killing have been punished with death, for instance, 

cases of torture punished by the Nonreglan and Australian courts. 

In each of the above instances, draftsmen or the courts have 

resolved a legal problem in such a way as to afford a wider 

protection to human rights. It must, of course, be borne in mind 

that i f a court is restricted in its Jurisdiction to trials of 

offences against the laws and usages of var, as are for instance the 

British Military Courts,* then crimes by enemy nationals against 

enemy nationals are definitely outside its Jurisdiction. It has 

further been noticed** that few i f any of the trials held before 

war crime courts and whose reports have reached the Waited Nations 

War Crimes Commission have Involved the use of Illegal methods of 

warfare against opposing troops. Nevertheless, sufficient has been 

said in the earlier pages of this Conclusior zo indicate that this 

branch of International Law, which deals with the t r i a l and 

punishment of Uar Criminals, Is one which nas grown rapidly in recent 

>ears and is moreover developing. In most of its aspects, in the 

direction of a greater protection of human rig^.ts. 

* See pages 155-7. 
*« See page l62. 
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G. APPETOIX TO CHAPTER III* 

1. United Kingdom and British Conmonweelth Enactments 

The juriediction of British Military Courts appointed for the trial 

of war criminals derives from the Royal Warrant of Ik June 19U5, Army 

Order 81/45, of which Regulation 1 provides that the term "war crime" 
means a violation of the laws and usages of war committed during any war 

in which His Majesty has been or may be engaged at any time since 

2 September 1939. 

Similarly, the War Crimes Regulations of Canada of 30 August 1945 

(later re-enacted as a Statute of 3I August 1946) define a war crime simply 

as "a violation of the laws or usages of war committed during any war in 

which Canada has been or may be engaged at any time after the ninth day 

of September 1939"-

The Jurisdiction of British and Canadian War Crimes Courts is limited, 

then, to the t r i a l of violations of the laws and usages of war, and Is 

therefore narrower than the Jurisdiction of, e.g., the International 

Military Tribunal established by the Four-Power Agreement of 8 August 1945, 

which, according to Article 6 of its Charter, has Jurisdiction not only 

over violations of the laws and customs of war (Article 6 (b)) but also 

over what the Charter calls "crimes against peace" and "crimes against 

humanity" (Article 6 (a) and (c)). 

A Court trying only offences against the laws and usages of war 

is not, however, limited to the t r i a l of offences against nationals of 

the country whose authorities set up the Court.** Thus, for instance 

In the t r i a l of Otto SandrOck and Three Others before a British Military 

Court at Almelo, Holland from 24-26 November 1945 (the Almelo Trial), a 

British Military Court tried and sentenced German nationals for offences 

against, not only a British prisoner of war, but also a Dutch civilian. 

In the t r i a l by a British Military Court at Singapore of w/o Tomono Shlmlo 

of the Japanese Army, the accused was charged, found guilty and sentenced 

to death by hanging for having unlawfully killed American prisoners of war 

at Saigon, French Indo-Chlna. The locus delicti commissi was French 

territory, the victims were United States nationals. 

» See pages 13^ and l45. 

** See above, pages 125-6. 

/The Jurisdiction 
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The Jurisdiction of AustMlian Milit&fy Courts for the t r i a l ef 

alleged war criminals is rather wider than that of the British and 

Canadian Military Courts. 

Article 3 of the Conmonwealth of Australia War Crimes Act of 

11 October 19̂ 5 (llo. U8 of I945) states that: 

"In this Act, unless the contrary intention appears ... 

"war crime" means: 

(a) a violation of the laws and usages of war; or 

(b) any war crime within the meaning of the instrument of 

appointment of the Board of Inquiry appointed on the third 

day of September, one thousand nine hundred and forty-five, 

under the National Security (inquiries) Eegulations (being 

Statutory Eules 1941, No. 35, as amended by Statutory Eules 

1941, Nos. 74 and 114 and Statutory Eules 1942, No. 273), 

committed in any place whatsoever, whether within or beyond 

Australia, during any war.* 

The Instrument of Appointment referred to states that the expression 

"war crime" includes. Inter alia; 

"(i) Planning, preparation. Initiation or waging of a war of 

aggression, or a war in violation of Intematlonal treaties, 

agreements or assurances, or participation in a common plan 

or conspiracy for the accomplishment of any of the foregoing." 

This definition of "crime against peace" is the same as that used 

in Article 6 (a) of the Charter attached to the Four-Power Agreement 

of 8 August 1945. The effect of thla is that "crimes against peace" 

fom part of the term "war crimes" as defined by the Australian statute. 

The Australian Act does not, on the other hand, comprise In its 

definition of "war crime" crimes against humanity within the meaning 

of Article 6 (c) of the Charter of the Intematlonal Military Tribunal, 

excepting of course "crimes against humanity" which also f a l l under the 

term "violations of the laws and customs of war". 

* The Preamble to the Act contains the words: 'Vhereas i t Is expedient 
to make provision for the t r i a l and punishment of violations of tbe 
laws and usages of war committed during any war in which His Majesty 
has been engaged since the second day of September, one thousand 
nine hundred and thirty-nine, against any persons who were at any 
time resident in Australia or against certain other persons." 

/Of particular 
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pf particular interest are those Australian provisions which 

determine the territorial application of the Act and the extent of 

the Jurisdiction of the Australian Military Courts. The Preamble 

states the expediency of making provision for the t r i a l and punishment 

of violations of the law and usages of war committed against "any 

persons who vore at any time resident in Australia or against certain 

other persons". The main basis for the pover of Military Courts is 

Section 7 of the Act, vhich provides that: 

"A military court shall have pover to try persons charged 

with war crimes committed, at any place whatsoever, whether within 

or beyond Australia, against any pernor who was at any time resident 

in Australia, and for thuc purpose, subject to any direction by the 

Govomor-Genoral, to sit at any place whatsoever, whether within 

or beyond Australia." 

Article 12, however, adds the fcllowing: 

"Ihe provisions of this Act shall apply in relation to 

war crimes committed, in any placo whatsoever, whether within or 

beyond Australia, against British subjects or citizens of any Power 

allied or associated with His Majesty in any war, in like mannor 

as they apply in relation to war crimes ccmmltted against persons 

who were at any time resident in Australia." 

Under the Act the Australian Military Courts have, therefore, 

Jiirisdlction in a l l cases where the victim has been either resident 

In Australia or a British or an allied subject. 

The Jurisdiction of the Australian Military Courts does not extent 

to crimes ccmmltted "against any civilian population", e.g., against 

neutrals cr enemy subjects, because crimeo against other than British and 

allied nationals are outside the scope of tho term "war crime" as 

defined in the Australian Statute. 

2.• united States Provisions 

• As has been seen,* the U..-ced States authorities have made different 

provisions for different territories, and the Jurisdictions conferred 

have not been the same. The narrowest Jurisdiction is that vested in 

the Military Commissions appointed in the Mediterranean Theatre of 

0p6ratldfffl. • a - -Wie Mediteri-anean Begulatlcns (Regulation 1) the 

expression "war crime" moans a violation of the laws or customs of war. 

United States Commissions othor than those appointed in the Mediterranean 

Theatre of Operations have, however,been empowered to try other 

offences in addition to war crimes. 

» -Sbb'Pages 157-59 where the relevant provisions are set out. 
/3. The 



3. Tho Jxxricdlctton of Chinese War Crime TrlhimalB 

Article II of the Chinese Law cf 2k October 19^6, Governing 

the Trial of War Crininals provides that: 

"Arbiclo II. A person who commits an offence which falls 

under any one of the following categories shall be considered a 

war criminal. 

1 . Allen combatants or non-combatants who, prior to or 

during the war, violated an International Treaty, International 

Convention or International Guarantee by planning, conspiring, 

preparing to start or supporting, an aggression against tho 

Republic of China, or doing the same in an unlawful war. 

2. Allen combatants, or non-combatants who during the war 

or a period of host'litles against the Republic of China, 

violate the Law and Usages of War by directly or Indirectly having 

recourse to acts of cruelty. 

3. Alien combatants or non-combatants who during the war 

or a period of hostilities against the Republic of China or 

prior to the occurrence of such circumstances, nourish 

intentions of enslaving; crippling, or annihilating the 

Chinese Nation and endea/our to carry out their intentions 

by such methods as (a) killing, starving, massacring, 

enslaving, or mass deportation of Its nationals, (b) stupefying 

the mind and controlling the thought of its nationals, 

(c) distributing,'spreading, or forcing people to consume 

narcotic drugs or forcing people to consume or be Innoc^aated 

with poison, or destroying their power of procreation, or 

oppressing and tyrannizing than under racial or religious 

pretext, or treating them inhumanly. 

k. Alien combatants or non-combatants who during the war 

with, or a period of hostilities against the Republic of 

China, commit acts rthcr than those mentioned in the three 

previous sections but punishable according to Chinese 

Criminal Law." 

Article III of the law enumerates thirty-eight types of offences which 

are to be deemed violations of the laws and usages of war within the 

meaning of Article II, Section 2, but are said to be included among the 

offences mentlcned in Section 2; tho l i s t is not therefore to be 

regarded as exhaustive. 

/Article IV 



Article IV makes the following provisions: 

"Article IV. A l l provisions under Article II apply to acts 

conanitted hotween 18 September 1931 and 2 September 19̂ 5 only,, 

with the exception of cases set out in Sections 1 and 3 which 

are also subject to prosecution." 

The protection of the Chinese Courts Is not, however, afforded 

only to Chinese Noticnals, since Article VII proves that: 

"Article VII. Alien combatants and non-combatants who 

conmltted any of the offences provided under Article II against 

the Alliod Nations or their nationals, or against aliens under the 

protection of the Chinese Government are subject to the application 

of the present Law." 

It will be noted that the Chinese War Crimes Law resembles the 

Australian* In that both provide Courts acting under their previsions 

with Jurisdiction to try, in addition to alleged war crimes proper 

(1.0., violations of tho laws and usages of war), what may be termed 

"crimes against peace" (cf. Article II, Section 1 of the Chinese Law) 

but not such crimes against humanity as do not at the same time represent 

war crimes. Thus, while offences against certain tjrpes ot victims 

other than Chinese and Australian Nationals may be tried before 

Chinese and Australian Courts respectively (cf. Article VII of 

the Chinese provision and Article 12 of the Australian), offences by 

enemy nationals against enemy nationals definitely cannot bo so tried. 

h. Jurisdlctlcn of the GrecK Courts OTor War Criminals 

Under the provisions of the Greek Constitutional Act 73/1945 

(Govemment Gazette, page 250), enemy nationals may be tried before 

Greek War Crime Courts for any offence which would be a violation of 

Article 6 of the Charter of the International Military Tribunal. The 

Greek Cowts therefore have Jurisdiction over crimes against himanlty 

and crimes against peace as well as over war crimes.** Acts which 

constitute offences against the Greek Penal Code may also be brought 

before such Corrts when they havo been committed by enemy nationals 

and were not Justified by the laws and usages of war. 

* See page 285, 

** See a similar Danish provision referred to cn page 239. Por tha 
provisions of Article 6 of the Charter, see Chapter I, Section B. 

/5. Jurisdiction 



5' JnHcdlctlon wer Treoponable Acts 

It should be noted that the Belgian, Czechoslovak, Polish and 

Yugoslav er.3Ct:aent3 mentioned alove* provide for the t r i a l , not only 

of vmr crlmas but also of acts cf a treasonable nature. 

6. Tbe _Jur-i saicfcicn of Belgian Mllitory Tribunal? ovor War Crimes 

and Certain Treasonable Acts 

Article 2 of the Belgian Lav of 20 June 19^7, relating to the 

competence of Belgian Military Tribunals in the matter of var crimes 

provides that: 

"Article 2. Crimes falling vfthln the Jurisdiction of the 

Belgian Criminal Code emitted In violation of the lews and 

custcms of war between 9 I-lay 19'MD and 1 June 1945, by porsons 

who, at the time of tae cotmnlssion of the offence, were in the 

enemy forces cr the forces allied to those of the enemy of whatever 

standing, but especially in the capacity of a functionary in the 

Judicial and administrative services, in the military or auxiliary 

services as an agent or inspector of an organization, or a member 

of a fonaatlon of any sort whatever, who is charged by such persons 

vith a mission of any nature at a l l , shall be tried by military 

trlbvinals in accordance with the provisions of this present law and 

those vhich are not contrary to the Cede of Military Penal Procedure." 

Apart from this general enactment there exist certain other 

provisions relating to the competence of Military Courts over var crimes 

and treasonable offences committed outside of Belgium. 

Article 1 of the above-mentioned lav states that: 

"Article 1. Article 2 of the Decree of 5 August 19^3, 

is replaced by the folloving text: 

Article 10 of the Preliminary Chapter of the Code of 

Criminal Procedure, vhich enumerates the cases in V7hich a 

foreigner can be t, od in Belgium for crimes committed outside 

the territory of the Kingdom, is completed by the addition 

of the following paragraph: 

•4. In time of war, against a Belgian citizen or a 

foreigner recident la Belgium at the time of the outbreak 

of hostilities, a crime of homicide, wilful bodily 

injury, rape, indecent assault or denunciation of tho 

enemy'." 

» See pages 129 and 130-1. 

/The original 
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The orleinol Article 2 made the same provision except for the 

omlsslcn of the words "or a foreigner resident In Belgium at the time 

of the oulhrcak of hoctlllties". 

Articlns 1 and 3 of the Decree of 5 August 19^3, have been amended 
by an Act of Parliament of 30 April 19^7, which provides as follows: 

"Artjclc_l 

Article 1 of the decree of 5 August I9U3, conferring 

exceptional jurisdiction on the Belgian courts in the matter of 

certain crimes and misdemeanours committed outside national 

territory in time of war Is replaced by the follCT/ing article: 

"Tlie follcffing addition shall be made to Article 8 

of the preliminary chapter of the Code of Criminal Procedure: 

'A Belgian who, in time of war, committed outside 

national territory a crime or misdemeanour against a 

national of a country allied to Belglvmi as defined in 

paragraph 2 of Article 117 of the Criminal Code, can be 

tried in Belgium, either on the request of the injured 

foi'elgner or his family or on receipt of an official 

notice served to the Belgian authorities by the authorities 

of the country where the crime was committed or of 

the country of which the injured party is or has been a 

rational. This applies even If the crime is not one of 

those mentioned In the law of extradition'"." 

"Article 2 

Article 3 of the decree of 5 August 1914-3, is replaced by 

the following: 

"Article 12 of the preliminary chapter of the Code of 

Criminal Procedure is replaced by the following article: 

'Except in cases covered by Nos. 1 and 2 of 

Articles 6 and 10, the t r i a l of crimes dealt with in the 

present decree oan only be held If the accused is arrested 

in Belgium. 

'However, when the crime has been committed in time 

of war, the tr i a l can be held in a l l cases, provided the 

accused is a Belgian, even i f he is not arrested in 

Belgium, but i f the accused is a foreigner, the t r i a l 

can be held Ir Belgium i f the accused i§ found In enemy 

territory of If his extradition can be obtained; the trial 

oan also be held in Belgium in the cases mentioned in the 

preceding paragraph'"." 

/7. Jurisdiction 



7. JnrlPdlrtlen of the People'8 Courts In Czechoaslovakla over 
War Criminals and Traitors 

The Czechoslovak Decree No, l6 of 19^5, as amended hy Law No. 22 

of 2h Janucry 19'!6, makes detailed provisions regarding the types 

of offences punishable thereunder and the penalties attaching to each 

category of offencos. The following provisions are of particular Interest: 

(1) Section 1 of the Decree provides that: 

"Any person who during the period of imminent danger to the 

Republic (see paragrsoh 18) committed, either on the ' 

territory of the Republic or outside i t , any of the following 

offences under the Law on the Defence of the Republic of 

19 March I923, No. 50 in the Collection of Laws, is to be 

punished according to the provisions set out below: • 

conspiracy against the Republic (paragraph 1) is to be 

sentenced to death; 

any person guilty of pla:jilng conspiracies (paragraph 2), 

or of threat to the security of the Republic (paragraph 3), 

treason (paragraph k, Article l ) , betrayal of State secrets 

(paragraph 5, Article l ) , military treachery (paraferaph 6, 

Articles 1, 2 and 3) or of violence against constlutlonal 

agents (paragraph 10, Article 1), Is to be sentenced to penal 

servitude for a period varying frcm twenty yearfe to a li f e 

sentence and in the case of especially aggravating circumstances 

is to bo sentenced to death." 

(11) Section 2 of the Decree makes it a punishable offence to have 

been at the time of imminent danger to the Ropublic a member 

of the following organizations: Die Schutzstaffoln dor 

Nationalsoziallstlschen Deutschon Arbelterpartel (SS), 

Frelwinige Schutzstaffeln (F.S.), Rodobrana (a Slovak fascist 

organization) or the Szabadcsapatok (a Hungarian fascist 

organization active during the war in the Hungarian occupied 

part of Czechoslovakia), or of other, not enumerated, 

organizations of a similar kind." 

( i l l ) According to paragraph 1 of Section 3: 

"(1) Any person who during the period of Imminent danger 

to the Republic (tee paragraph 18) carried out propagar^a for 

or supported the Nazi or Fascist movement, or who approved or 

defended the enemy government on the territory of the Republio 

or any of the illegal acts of the occupation High Command and the 

• authorities and organs under Its orders during this period in 

/the press. 
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• • the press, on the wlr'less, in /iims or pla^-sor at public . 

gatheringsrshall, i f not guilty of an offence punishable by 

a severer penalty, be sentenced for his crime to penal 

Loin-itude for frcm five to twenty years, but i f he ccunitted 

tho said crime with the intention of destroying the moral, 

national cr state consciousness of th6 Caechoslcvak people, 

and especially of Crechoslovak youth, he shall be sentenced 

to penal eervitud- for from ten to twenty years and in the 

presence of especially aggravating circumstances to penal 

servitude for a period varying from twenty years to a life 

sentence or to death." 

(iv) Under Section 3, paragraph 2, a person who, at the time 

'. of imminent danger to the Republic, was a f-.mctlonary or 

cfcmnander in one of certain organizations. Is punishable 

by hard labour from five to twenty years. The organizations 

are: the Nazi Party, the Sudotendeutsche Partel (the party 

led by Henleln), Vlajka (a Czechoslovak Quisling organization), 

KLlnkova Garda (a Slovak Militant Quisling organization). 

Here i t Is not membership as such, tlidt establishes tho 

criminal l i a b i l i t y , since only functionaries or commanders 

In these organizations are to be punished, 

(v) Section 6 of the Decree makes the ordering of forced 

labour and the taking part in giving effect to such orders, 

during the same period of danger, a criminal offence. 

The punishment is to be more severe i f forced labour was 

connected with deportation abroad. 

(vl) Section 7 of the P-cree makes it a criminal offence, 

punishable by death or lesser penalties, to have caused, 

during tlie same period, loss of liberty or bodily harm 

in the interests of Germany or her Allies. Under the 

express provision of paragaraph 3 of Section 7 this 

applies also to causing such an effect by means of a 

court decree or an administrative decision. A related 

provision is that of Section 11, which provides sanctions 

for denunciations effected in the interests of the enemy. 

If the loss of life was the effect^of such denunciation, 

. the, death penalty may be imposed; otherwise such denunciations 

are punishable by hard labour from ten to twenty years, and 

.under aggravating clrcumstonce's by li f e imprisonment. 

/(vii) Offences 
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(vli) Offences against property during tho same period and • 

cloaked in the form of Judicial or official acts, are 

also punishahle (Sections 8 and 9). 

(viii) Section 10 makes it a punishable offence to have 

exploited, at the time of the imminent danger to the 

Republic, the distress caused by national, political or 

racial persecution, in order to enrich one's self, 

to the detriment of the State, a legal corporation or 

any person, 

(ix) Section 12 provides that: 

"Under ̂  is law any foreigner who committed the crime 

mentioned In Section 1, or any of the crimes menticned 

in Sections 4-9 while on foreign territory, shall be 

punished i f he committod them against a Czechcslovak 

citizen or against Czechoslovak public or private 

property." 

(x) The "time of tho imminent danger to the Republic" is 

defined in Section 18 of the Pecree as the time between 

21 May 1938, the time of the first Czecho:>lovak 

mobilization against tho threat cf German invasion, and 

a day to be appointed by Government decree. 

The Slovak Decree No. 33/19̂ 5 as amended by Decree Nos. 83/1945 
and 57/1946 sets out detailed provisions defining various types of 

quislings and collabcrators, and the punishment to be metod out to 

each. In addition. Section 1 of the Decree states that: 

"Any fcrclCT- national* who 

(a) has supported the dismombcrment of the Czechoslovak 

Republic or destruction of Its democratic govornment, or who 

(b) has taken part in political, economic or any other 

kirjd of oppresslcr of the Sl^^/ak nation, especially any 

person who has terrorized or plundered the Slovak people, 

fought with the Germany Army on the territory of the 

Czechoslovak Republic against the Red Army, the other Allied 

Armies, the Slovak uprising or the partisans in Slovakia, 

cr who has in the course of such action committed murder, 

robbery, arson, extortion, or has been an informer or 

ccnmitted other outrages or acts of violence or been in the 

service of Nazi Germany or Horthy's Hungary, or has ordered 

or aided the deportation of Slovak nationals abroad, or 

boon guilty of any ether aot against the Slovak national 

interest, shall be sentenced to death for his crime." 

" i t a l i c s Inserted. 

/8. J-.:rindlctlon 
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8. Jurisdiction of Polish Courts over War Crljtegand Treasonable Activitl 

Ths tj-pes of offences which fall within the jurisdiction 

of the Polish Courts for the trial of alleged war criminals and 

traitors are succinctly set out in Articles 1, 2, 3, h and 9 of 

the Decree of 11 December 19^6, which provide as follows: 

"Article 1 

Any person who, assisting the authorities of the German 

State, or of any State allied with i t , 

1. took part in committing acts of murder against the 

civilian populatic memLers of the armed forces or 

prisoners of war; or 

2. by giving information or detaining, acting to the 

detriment of persons wanted or persecuted by the authorities 

on political, national, religious or racial grounds, 

is liable to the death penalty." 

"Article 2 

Any person, who, assisting tho authorities of the German 

State, or cf a State allied with i t , acted In any other 

manner or in any other circumstances than those indicated 

in Article 1 to the detriment of the Polish State, or of a 

Polish corporate body, or of civilians, members of the 

armed forces or prisoners cf war, 

is liable to imprisonment for a period of not less than 

three years, or for life, or to the death penalty." 

"Artlci.e 3 

Any person who, taking advantage of the conditions 

created by the war, cor^jolled persons to act under threat 

of persecution by the authorities of the German State, or 

by a State allied with i t , or acted in any other manner to 

the detriment of persons wanted or persecuted by the said 

authorities, 

is liable to Imprisonment for a period of not less than 

three years, or for life," 

"Article 4, paragraph 1 

Any person who was a member of a criminal organization 

established or recognized by the authorities of the Gorman 

State or of a State allied with i t , or by a political 

association which acted in the Interest of the German State, 

or a State allied with i t , 

is liable to imprisonment for a period of not lass than 

three years, or for life, or to the death penalty. 

/Paragraph 2 
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Paragraph 2 

A criminal organization in the meaning of paragraph 1 Is 

a group or organization: 

(a) which haa as its aim the commission of crimes against 

peace, war crimes or crimes against humanity; or 

(b) which while having a different aim, tries to attain it 

through tha commission of crimes mentioned under (a). 

Paragraph 3 

Membership of the following organizations especially is 

considered criminal: 

(a) the German National Socialist Workers• Party (National 

SozlalistlBche Deutsche Arbeiter Partei - NSDAP) as risgards 

all leading positions, 

(b) the Security Detachments (Schutzstaffeln - 3.S.), 

(c) the State Secret Police (Gehelme Staats-Pollzei - Gestapo), 

(d) the Security Service (Sicherheits Dienst - S.D)," 

"Article 9 

The provisions of the present Decree are applicable to 

criminal acts committed between 1 September 1939 and 9 May 19^5." 

Article 6 provides that: 

"Article 6 

To Inform against or to hand over to the authorities 

of the German State, cr of a State allied with i t , persons 

wanted for a common crime is not punishable, provided the 

person responsible for giving Information or handing over 

acted in the greater public or private Interest." 

9. Jurisdiction of Yugoslav Courts over W-r Crimes and  

Treasonable Activities 

Articles 2 and 3 of the Yugoslav Law of 25 August 1945, set out 

the types of offences which fall within the Jurisdiction of Courts 

acting under that Law. 

"Article 2 

1. As a criminal act against the people and the State is 

considered an act aimed at the forcible overthrow of or threat to 

the existing State system of Democratic Federal Yugoslavia, or 

any menace to its foreign security, or to the basic democratic, 

political, national and economic achievements of the liberation 

war, e.g., the Federal structure of the State, the equality and 

fraternity of the Yugoslav peoples, and the system of the 

people's authorities. 

/2. As a criminal 
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2. As a criminal act under this Law any act outlined in the 

preceding paragraph directed against the security of other States 

with which Democratic Federal Yugoslavia haa a treaty of alliance, 

friendship or co-operation, is punishable with due regard to the 

principle of reciprocity." 

"Article 3 

As guilty of criminal acts under Article 2, the following 

shall be liable to punishment: 

1. Any person who undertakes an act aimed at the forcible 

overthrow of the people's representative body of Democratic 

Federal Yugoslavia or of the Federative Units, or at 

overthrowing the Federal or Federative Units, organs of 

supreme State administration, or the local organs of State 

administration, or at preventing these by menace from 

fulfilling their legal rights and duties, or at compelling 

them to fulfil those to the end desired by the person thus 

exercising force. 

2. Any subject of Yugoslavia who commits an act to 

the detriment of the military strength, the defensive 

capacity or the economic power of Democratic Federal 

Yugoslavia, or which threatens the independence or 

Integrity of its territory. 

3. Any person who.canmlts a war.crime, i.e., who during the 

war or the enemy occupation acted as instigator or organizer, 

or who ordered, assisted or otherwise was the direct executor 

of murders, of condemnations to tho punishment of death and 

the execution of such, or of arrests, torture, forced 

deportation or removal to concentration camps, of interning, 

or of forced labour of the population of Yugoslavia; any 

person who caused the intentional starvation of the 

popiOation, compulsory loss of nationality, compulsory 

mobilization, abduction for prostitution, or raping, or forced 

conversion to any other faith; any person who under these 

circumstances was responsible for any denunciation resulting in 

any of the moasvires of terror or terrorlzatlon outlined in this 

paragraph, or any person who in these circumstances ordered 

or cOTmitted arson, destruction or loot of private or public 

property; any person who entered the service of the terroristic 

or police organizations of the occupying forces, or the service 

of any prison or concentration or labour camp, or who treated 

Yugoslav subjects and prisoners-of-war In an inhumane manner. 

/4. An:- person 
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k. Any person Vh6 during the var organized or recruited 
others to enter, or himself entered any armed military 

or police organization composed of Yugoslav subjects, for 

the purpose of assisting the enemy and fighting vith the 

enemy against his own Fatherland, accepting from the 

enemy arms and submitting to the orders of the enemy. 

5. Any person vho during the war against Yugoslavia or 

against the allies of Yugoslavia, accepted service in the 

enemy army, or took part in the var as a fighter against 

his Fatherland or its allies. 

6. Any person vho during the war and enemy occupation 

entered the police service or accepted service i n any 

organ of enemy authority, or assisted these in the execution 

of requisition orders for the taking of food and other gocda, 

or in the pursuance of any other measures of force against the 

population of Yugoslavia, 

7. Any person who organized armed revolt or took part 

in this, or organized armed bands or their illegal entry 

to the territory of the State for the purpose of effecting 

acts outlined in Article 2 of this Law, or any person 

who abandoned his place of residence and Joined any armed 

and organized group for the commission of such acts,, 

8. Any person who in the country or otrtslde, organized 

any association having fascist aims, for the execution of 

any act outlined in Article 2 of this Law. 

9. Any citizen of Yugoslavia who incites a foreign 

State to war against his Fatherland, or to armed Intervention, 

to economic warfare, to seizure of any property of Democratic 

Federal Yugoslavia, or of its subjects, to the rupture of 

diplomatic relations, the canceUation of international treaties, 

or to any interference In the internal affairs of his Fatherland, 

or who in emy way whatsover assists any foreign State at war 

with Yugoslavia, 

10. Any person who carries out espionage, l,e., who either 

hands over or steals pr collects date and dccum̂ juts which 

by their content constitute any particularly guarded State 

or military secret for the purpose of handing such information 

to any foreign State, or any fascist or enemy organization, 

or any unknown person. 

/ l l . Any person 



E/CN.Vw.19 
Page 298 

11. ' Any person Who during the war undertook any action 

aimed at any defensive OJbects or positions or any means 

for waging war or other war needs passing to enemy hands or 

"being destroyed or put out of service, or the use of these 

being frustrated, or action resulting In the Yugoslav Army 

or the armies of any allied lands or any individual soldiers 

falling into enemy hands, or in any military enterprise or 

measure being hindered or endangered. 

12. Any person vho kills any military person or representative 

or person in the service of the people's authorities either 

vhen these are carrying out their official duties or because 

of these, or commits such act against any person of an allied 

•or friendly State. 

13. Any person vho for the purposes outlined in Article 2 

destroys or damages by arson or any other means any 

transport, building or other material, any vater supply 

system, public warehouse or any public property." 

10. Jurisdiction of the Military Govemment Courts Set Up in Germany 

The Jurisdiction of the Military Govemment Courts set up 

by General Elsenhovrer as Supreme Commander was defined in Article II 

of Ordinance Ho. 2* as follows: 

"1. Kilicary Govemment Courts shall have Jurisdiction over all 

persons in the occupied territory except persons other than 

clvlliana vho are subject to military, naval or air force law and 

are serving under the command of the Supreme Commander, Allied 

Expeditionary Force, or any other Commander of any forces of the 

Uhlted Nations. 

" 2 . Military Govemment Courts shall have Jurisdiction over: 

(a) All offences against the laws and usages of war. 

(b) All offences under any proclamation, law, ordinance, 

notice or order issufed by or under the authority of the 

Military Ooverment or of the Allied Forces. 

(c) All offences under the laws of tho occupied territory 

or of any part thereof." 

As has'been-seen,** these Courts continued tc exist in the British Zone, 

from the time when the latter came into existence ^jntil the setting up 

* See page 132. 

** See page 134. 

/of the 
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of tho Control Coimilaalon Courts, under Ordinance No. 68 of the British 

Zone. Paragraph 2 of Ordinance No. 68 makes the same provision 

as Article I I , paragraph 1 of the Supreme Commander's No. 2, with the 

substitution of "Control Commission Courts" for "Military Government 

Courts'", of "British Zone" for "occupied territory", and of 

"Commander-in-Chief" for "Supreme Commander, Allied Expeditionary Force". 

For purposes of greater clarity, commas have been placod at the 

boginiring and end of the phrase "other than civilians". 

Paragraph 3 of Ordinance No. 63 makes the following provision, 

which is similar to that of paragraph 2 of Article II of Ordinance No. 2: 

"Criminal Jurisdiction 

3. Control Commission Courts shall have Jurisdiction to try: 

(a) All offences a^lnst tho laws and usages of war; 

•(b) All offences under any proclamation, law. Ordinance, 

Notice or Order issued by or under the authority of the Allied 

Control Council for Germany in force in the British Zone, 

or by or under the authority of the Supreme Commander of 

the Allied Forces or of the Ccmraander-in-Chief; 

(c) All offences against German law." 

Paragraph k of Ordinance No. 68 adds a provision relating to 

civil Jurisdiction: 

" 4 . The Control Commission Courts shall exercise such 

Jurisdiction in civil matters as tho Commander-in-Chief may by 

order published In the Gazette, from time to time direct." 

Articles 1 and 2 of Ordinance Ho,. 20 of the French High Ccmmand  

in Germany* provide that: 

"Article 1 

Military Government Tribunals are competent to try all 

war crimes defined by international agreements in force between 

the occupying Powers whether the authors of such war crimes, 

coirmitted after 1 September 1939, are of enemy nationality or 

are agents, other than Frenchmen, in the service of the onemy, 

and whenever such crimes have been' committed outside of France 

or territories which were under the authority of Franco at the 

time when the crimes were committed." 

"Article 2 

Those crimes are punishable by all the penalties which 

such Tribunals are empowered to pronounce, including the death 

penalty." 

* Seo page 13^. 

/Article 1 
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Article 1 of Ordinanc* No. 36 lays dovm that: 

"Military Government Tribunbls in the French Zone of 

Occupation in Germany are competent, in virtue of Law No. 10 

of the Allied Control Council concerning the punishment of 

persons responsible for war crimes, crimes against peace and 

crimes against humanity, to try the crimes set out In that law." 

The provisions of Law No. 10 which are Important in this 

connection are those contained in Article II, of which paragraphs 1 

and 2 run as follows: 

"1. Each of the following acts is recognized as a crime: 

(a) Crimes Against Peace. Initiation of Invasions of 

other countries and wars of aggression in violation of 

international laws and treaties, including but not limited 

to planning, preparation, initiation or waging a war of 

aggression, or a war of violation of international treaties, 

agreements or assurances, or participation in a common plan 

or conspiracy for the accomplishment of any of the foregoing. 

(b) V7or Crimes. Atrocities or offences against persons 

or property constituting violations of the laws or 

customs of war, including but not limited to, murder, ill-treatment 

or deportation to slave labour or for any other purpose, 

of civilian population from occupied territory, murder or 

ill-treatment of prisoners of war or -persons on the seas, 

killing of hostages, plunder of public or private property, 

wanton destruction of cities, towns or villages, or 

devastation not Justified by military necessity. 

(c) Crimes artalnst Humanity. Atrocities and offences, 

including but not limited to murder, extermination, 

enslavement, deportation, imprisonment, torture, rape, or 

other Inhumane acts committed against any civilian population, 

or persecutions on political, racial or religious grounds 

whether or not in violation of the domestic laws of the 

country where perpetrated. 

(d) Membership in categories of a criminal group or 

organization declared criminal by the International Military 

Tribunal. 

"2. Any person without regard to nationality or the capacity 

in which he acted, is doomed to have committed a crime as defined 

in paragraph 1 of this Article, i f he was (a) a principal or 

(b) was an accessory to the commission of any such crime or ordered 

or abetted the same or (c) took a consonting part therein or 

/(d) was 
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(d) vras connected with piabB or enterprises involvlbg its 

conmiDsion or (e) was a ffl«ittt)«r of any organization or group 

connected with the conmisslon of any such crime or (f) with 

reference to.paragraph 1 (a), if he held a high political, civil 

or military (including General Staff) position In Germany or 

in one of its Allies, co-belligerents or satellites or held 

high position in financial, industrial or economic life of 

any such country." 

In the United States Zone of Germany, Military Government Courts 

continued to operate under Ordinance No. 2 of the Supreme Commander 

after establishment of the four allied Zones,* but were later supplemented 

by tho setting up of Military Tribunals under Ordinance No. 7 of the 

Military Government of the United States Zone, which enactment became 

effective on 18 October 19lf6.** 

Articles I and II (a) in full of Ordinance No. 7 provide that: 

"Article I. The purpose of this Ordinance is to provide 

for the establishment of military tribunals which shall have 

power to try and punish persons charged with offences 

recognized as crimes in Article II of Control Council Law 

No. 10, including oonsplraclee to ccmmit any such crimes. 

Nothing herein shall prejudice the Jurisdiction or the powers 

of other courts established or which may be established for 

tho trial of any such offences. 

"Article II. (a) Pursuant to the powers of the Military 

Governor for the United States Zone of Occupation within 

Genusny and further pursuant to the powers conferred upon 

the Zone Commander by Control Council Law No. 10 end 

Articles 10 and 11 of the Charter of the International Military 

Tribunal annexed to the London Â greement of 8 August 19^5, 

certain tribunals to be known as "Military Tribunals" shall be 

established hereunder." 

Article II of Control Council Law No. 10 which is referred 

to in Article I of Ordinance No. 7 has already been quoted.*** 

Articles 10 and 11 of the Charter of the International Military 

Tribunal, to which specific reference is made in Article II of 

Ordinance No. 7, and Implicit reference in Article II, 1 (d) of 

* See page 133. 

** See page I35. 

*** See pago 300. 

/Law No. 10, 
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Law No. 10, makes the following provisions: 

"Article 10. In casea-Where a group or organization is 

declared criminal ty the Tribunal, the competent national 

authority of any Signatory shall have the right to bring 

individuals to trial for membership therein before national, 

military or occupation courts. In any such case the criminal nature 

of tho group or organization is considered proved and shall not 

be auestloned. 

"Article 11. Any person convicted by tho Tribunal may be 

charged before a national, military or occupation court, referred 

to in Article 10 of this Charter, with a crime other than of 

membership in a criminal group or organization and such oo\irt may, 

after convicting him, In̂ ose upon him pimishmont independent of 

and additional to the punishment imposed by the Tribunal fcr 

participation in the criminal activities of such group or 

organizat-on." 

In its Judgment of 30 September and 1 October 1946, the International 

Military Tribunal came to certain decisions regarding tho criminality 

of the Gestapo and S.D., the S.S. and the Leadership Corps of the 

Nazi in doing eo it acted in accordance with Article 9 of 

its Charter which states that: 

"Article 9. At tho trial of any individual member of any 

group or organization the Tribunal may declare (in connection with 

any act of which the Individual may be convicted), that the group 

or organization of which the Individual was a member was a criminal 

organization ...". 

Certain organizations and parts of organizations having thus been 

declared criminal by the Niirnberg International Military Tribunal, 

allegations of membership in such organizations are Included in the 

charges against many, if not most, of the defendants at presont being 

tried at Niirnberg before Military Tribunals set up under Ordinance No. 7, 

and the power of these Tribunals to find an accused guilty of such 

membership arises from Article II (a) of that Ordinance which has been 

quoted above.** 

* See British Comnand Paper, Cmd. pages 66-83. 

** For details of the Jurisdiction of the Spruchkammern in the British 
and United States Zones over cases involving membership of criminal 
organizations, see Part II of the Report. 

/in trials 
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In trials before the Millki'y Tribunals acting under Ordinance No, 7 

the criminal nature of groups or Organlfcatlons declared criminal 

by tho International Military Tribunal cannot be questioned, and in 

a very similar way the ordinary Military Oovemment Courts in the • 

United States Zone are bound by a directive of 26 June 19)^, issued 

by Headquarters, United States Forces, European Theatre, which 

contained certain new provisions as to the trial of persons accused 

of being participants in mass atrocities when the principal partlclpemts 

in such atrocities had already been convicted. A further directive 

was issued by Headquarters, European Theatre on 11 July I9U6, and 

this in turn was replaced by one dated ih October 1946, extending to 

General Military Government Courts the jurisdiction In this matter 

which had previously rested only with Intermediate Military Government 

Courts. 

The Directive of lU October 1946 contains in its paragraph 12 

detailed provisions under the heading "Maes Atrocity Subsequent 

Proceedings", It is there recalled tliat "certain mass atrocity cases 

have heretofore been tried, i.e., Hadamar, Dachau and Mauthausen cases, 

wherein the principal participants of the respective mass atrocities 

were charged with violating the laws and usages of war under particulars 

alleging that they acted In pursuance of a common design to subject 

persons to killings, beatings, torture, starvation, abuses and indignities, 

or particulars substantially to the same effect. The courts pronounced 

sentence in those cases involving imprisonment and death £ind of necessity, 

In view of the issues Involved therein, found that the mass atrocity 

operation Involved In each was criminal in nature aud that those 

Involved in the mass atrocities acting in pursuance of a common design 

did subject persons to killings, beatings, tortures, etc." The Directive 

now provides, with regard to subsequent proceedings against accused other 

than those involved In initial or "parent" mass atrocity cases. Inter alia, 

that' "In such trial of additional participants in tho mass atrocity, 

tho prosecuting officer will furnish the court certified copies of the 

charge and particulars of the findings and sentences pronounced in 

the parent case " Thereupon the court "-^^^^.l take Judicial notice of the 

d6'*-lsicn rendered In the parent case Including the finding of tll6 

r u r 7 mass 

In nfii/\irG and that the isax'tidnants therein actinff in urcvianoe of 

77o d 1 did b1 t r t kinin« b t l t t 

etcHnd 7o ^aminatll of the ^cord in sucTpIrelt oZ'es nLrbl'made 
for this purpose. In such trials of additional participants In tho 

/mass atrocity. 
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mass atrocity, the court will presume, subject to being rfebutted by 

appropriate evidence, that thoste, shown by. competent evidence to have 

participated in the mass atrocity knet/ of the criminal nature 

thereof."* 

A further relevant provision is made by Eegulation l6 (e) of 

the China Theatre Regulations:** 

"(e) The findings and Judgment of a commission in any trial or 

a unit, group or organization with respect to the criminal 

character, purpose or activities thereof shall be given full 

faith and credit in any subsequent trial by that or any other 

commission of an individual person charged with criminal 

responsibility throvigh membership in that unit, group or 

organization. Upon proof of membership in such unit, group or 

organization convicted by a commission, the burden of proof 

shall shift to the accused to establish any mitigating circumstances 

relating to his membership or participation therein," 

* Italics inserted. 

** See page I58. 

/PART II 
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PART II 

niFORHATION ON HURyi RIGHTS ARISING OUT OF 

THE RELATIONSHIP BETWEEN THE STA'S Al̂ D 

PERSONS VSnm ITS JUEISLICTION 
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J N T R O r U C T I O N 

Encroachnents by tho legislaturo or executive of a State upon the 

fundcnental rights end freedoms of Its ovn subjects have rarely figured In var 

crlmos trlr.ls, In the strict sense of tho term; so far as thoy concern 

crlnlnr.l courts r.t all they havo usually formed the subject of trials of 

porsonc accuced of offences against tholr co-natlonnls. 

Even In the preparatory stages of the vork It became apparent that 

tho Eoport vould not fully accomplish Its purpose If It vere based solely 

on var crlmos trials and limited to a study of human rights protected by 
the lavs and customs of var. It has therefore seemed necessary that other 

trials, less closely connected vl1*i tho vork of this Commission, should 

also bo investigated. 

A study of tho legislative measures by vhich duly establlshod guarantees 

of civic and individual rights have been destroyed, and of the acts by 

vhich a ccupliant judiciary and oxocutivo implemented - and frequently 

exceeded - those measures, would nocossarlly extend to tho trials of 

quislings and traitors and also of former onemy nationals whose offences 

constituted violations of the human rights of their fellow-citizens. 

The extent cjid vr,rloty of tho material available in the trials of 

Germans fcr offences against other Germans, or Stateless persons, si;iggeEtB 

that the examination of those trials should be given a foremost place, 
all the noro so because the transcripts of their proceedings are more 

readilj^ c.ccossiblo than those of the other trials referred to above -

a technical, but none tho less, an appreciable advantage. 

Accordingly, though the value of a coir-.pnrati-/e study of the trials 
of qulcllr-gs and traitors con*.î tod ty the courts of allied countries or 

cx-oneny States, other fijon Garmo-.y, is fully recognir.ed, the following 
chapter has been confined to the trials of Gemans for offonces committed 

against other Germans and Stateless per-ons, 

This rostriction is rot tho only o.-e which had to bo accepted. 

The tine available has only allowed of the examination of one - albeit the 

most important - of tho questions arising frcm a study of tho sources 

surveyed, namely tho extent to vhlch violations of the human rights and 

f-jndcmcntal freedoms in question are covered by the jvirlcdlctlon of the 

Intomational Military Tribunal, the Military and the Military Government 

Courts, and tho Gorman Courts that have functioned sines the occupation 

of Germany. 

To c l e a r tho ground it has first been necessary to consider the nature 

of tho courts and of the law vhirh they apply anrl tn aiotlngulfh In̂ tveen 

tho IntomationcJ. Military iviiTunaX vhich applies international lav and the 

/Occupation 
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Occupation Courts and German Courts vhose Jurisdiction is based on 

municipal lav. 

Tho analysis, given in the foUoving chapter of the first Nurnberg 

Trial, - so far as it dealt vith offences committed by Germans or 

StatolesB persons - shovs, in the first place, to vhat extent violations 

of hu-icn rights have boon brought vithin tho notion of crimes against 

humanity. It makes it clear that even a vider interpretaion of 

that notion than vas given in the first Niirnberg Indictment vould only 

partly cover the violations of civic and individual rights committed under 

tho i:c.zi Eeglme. Without attempting any precise definition, it can 

bo said that in the Nurnberg trial, and also in the trials bofore tho 

above-mentioned municipal courts, it vas mainly violations of the rights 

to lifo and personal liberty, and to a lessor extent violations o f 

property rights that vore treated as crimes against humanity. Those 

violations vere directed against political, racial and religious 

minoritieu. On the other hand, - to mention the most important -

violations of political rights guaranteed by tho Weimar Constitution, as 

by any othor democratic constitution, vhich affected all citizens vithout 

exception, vore considered outside the definition of crimes against 

humanity. 

It v i l l bo shovn in tho following part of tho Report that tho notion 

of crimes against peace (in particular, conspiracy to commit such crimys) 

as conceived by the Nurnberg Prosecution, covers a far vider field and 

comprises violations of civic and individual rights vhich do not constitute 

crimes against humanity. 

Hovever, tho restrictive interpretation given by the Tribunal to 

the provisions of the Charter relating to tho common plan or conspiracy 

reduced tho legal basis for tho punishment of violations of human rights 

of German citizens and Stateless persons exclusively to such violations 

as could be classified as crimes against humanity. 

The opinion oxpref"-d in some quarters that every misuse of 

national sovereignty, denying the rights of individuals, vas a matter 

of intomational concern and punishable under international lav, had 

already been rejected by the authors of the Charter of the International 

Military Tribunal. It is not the task of this Report to determine vhether 

the Jurisdiction conferred on the International Military Tribunal by the 

Agrocmcnt of.8 August 19^5 and the Charter covers all acts of the so-callod 

E o j o r var criminals for which a criminal responsibility exists under 

intomational law. The fact remains that only crimes against humanity 

vhich vere committod in connection vlth crimes against peace, or var crimes, 

aro covered by this Jurisdiction. The folloving Chapter shovs vhich vere the 

/violations 
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violations of civil and individual rights taken into account by the 

Tribunal. Finally, it contains a survey of the municipal courts 

'ectnblished in Geroany, exercising Jurisdiction over offences similar 

tc tl-ose dealt with by the International Military Tribunal, and of the 

law applied by these courts. 

It has, however, been felt that an examination of the trials held 

by these courts could not be usefully undertaken at this time, and had 

better be postponed to a later period. For the most important of the 

trials kaoun as "Subsequent Proceedings" at Nurnberg are s t i l l proceeding, 

and a representative selection of transcripts of the many trials 

held before Military Govemment Courts and German Courts, will only be 

available some months hence. 

To mention only some of the points which would need consideration 

in the course of such an examination, it is observed that in three of 

the Indictments which have so far been submitted to the Military 

Tribunals at Nurnberg and on which Judgment has not yet been pronounced, 

tho notion of crimes against peace, (in particular conspiracy to commit 

such crimes) has been interpreted in the same way as in the first 

Nurnberg Indictment, - i.e. as comprising violations of civic and 

individual rights during the earlier stages of the Nazi regime in 

Germany - although the International Military Tribimal rejected that 

interpretation. 

It will bo of interest to see how far the Military Tribunals follow 

the, authority of the Intomational Military Tribunal in regard to such 

charges, bearing in mind that they do not apply the Charter of the 

International Military Tribunal, but Control Council Law No. 10 which, 

however, defines "crimes against peace" in substantially the same vay as 

the Charter. 

Great importance will also attach to trials dealing with crimes 

against humanity. In regard to these crimes the law applied by the 

above-mentioned courts -^i^ffers from the Charter of the International 

Military Tribunal. Crimes against humanity as defined by Control Council 

Law No. 10 - the most important of the enactments applied by these courts -

are not necessarily connected with crimes against peace or with war crimes; 

in the words of General Telford Taylor they were given an "independent 

status".* 

An examination of the trials in which Control Council Law No. 10 

and similar laws have been applied should assist in clarifying th^ scope 

of tne conception of crimes against humanity and in differentiating 

"lomestic Law and the Preservation of Peace". Address delivered 
by Erlgadier General Telford Taylor at the V™® Congres 
International do Droit Penal at Geneva on 28 July 1947. 

/between those 
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bet̂ reen those and common crimes, the practical importance of this 

distinction being that tho provisions of Control Council Law No. 10 

wMch exclude the benefits of any statute of limitation, pardon or 

amnesty granted under the Nazi Regime, apply only to the former 

category of crimes. 

Scr,;e hundred charges of great variety, many of them essentially 

different from those submitted to the International Military Tribunal, 

have been examined by the municipal courts. The atrocities and 

persecutions dealt witli at the trial of the major war criminals were, 

as a rule, the effect of laws or orders which could be traced back to the 

highest authorities of the Nazi hierarchy. Atrocities adjudicated upon 

in the other courts have been, in many cases, of a different type, the 

role played by the Nazi executive being passive and consisting in the 

withdrawal of public protection from certain groups of citizens. It 

was tho opportunity thus offered which rendered possible many offences 

committed solely for the private ends of the perpetrators. Even the 

material at present available shows tliat considerable doubt exists 

as to whether cases of this sort which - so far as concerns the 

criminal's motives cannot be distinguished from common crime - ought 

to be treated as crimes against humanity. 

The above does not purport to be an exhaustive enumeration of the 

possibilities which might be offered by an examination of the til^ls 

before the municipal courts established in Germany. Among ô .her 

questions which might present themselves during such an examination 

would be, for Instance, the extent to which retroactive laws had to be 

relied on in the prosecution of crimes against humanity. 

An examination of these and other related problems could, it is 

thought, be usefully undertaken in conjunction with the study of the 

Jurisdiction over violations of rights of indiyiduals for which their 

national Government is responsible. 

It must, however, be borne in mind that hitherto the Numberg 

Tribunal alone has dealt with the question which o-f these violations 

are offencos under international law and subject to tho Jurisdiction of 

an international court, and that the tribunals referred to in the 

preceding paragraphs are municipal courts applying municipal laws. 

A comparison of the practice of these courts with that of courts 

exercising a similar Jurisdiction and established in allied and 

ex-enemy countries, would, however, reveal the principles which are 

common to all these countries. 

/CHAPTER I 
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CHAPTEE I 

JTJF.ISDICTIOir OVEB YIOLATTO'S CO? uQ-'Ali Î ICSTS 

COM-CTTEI; WITdlN ̂ ELi TxlHllITOEY OF 

Tf{E GW-'M/ REICH 

Violations of h-.inan i-lê .bB of '3crja:i cit-L7..;ni:» a:vi Lxriteless persons, 
for which the national Scolali£,t rog:.ire is consld-,ircd recjonLible, 

foimed tlie subject matter of the trial before the Into i-natJ cnal Military 

Tribunal at Numberg; they also form the subject of a mober of trials 

which arc boins held before the municipal courts (military as well as 

civil) established in Genaany and Austria by tho four occupying Powers; 

and thoy are being dealt with by the ordinary German courts. 

The International Military Tribunal, created by the Agreement of 

8 August 19̂ 5, differs in its character, in its Jurislictlon and in the 

law which i t applied from the other courts which have been concerned 

with those violations of human rights that are of interest in this 

connection. For this reason, and in view of its outstanding importance, 

i t is proposed, first of a l l , to devote a separate chapter to the Numberg 

tria l insofar as i t was concerned with violation:3 of human righ'^j cf 

German citizens and Stateless persons. 

1 . The International Character of the Tribunal 

The Numbers Tribunal is an International Tribunal. It came into 

existence by virtue of an Agreement between the Governments of the 

United Kingdom, the United States of America, the Union of Soviet 

Socialist Republics and the Provisional Government of the French Republic. 

It originated, in fact, like any other international court r r tribunal, 

in an international treaty. 

The great majority of writers who deal with the Numberg Trial have 

never questioned the international character of the Tribunal.* It has, 

however, been suggested** that the Numberg Tribunal can only in a 

formal sense bo considered as an intomational trlbimal and that, in 

substance, i t is a municipal tribunal of extraordinary Jurisdiction, which 

Cf. Lord Wright - War Crimes under Intematlonal Law: The Law Quarterly 
Review, Vol. 82 (January 19̂ 6), p. 4o et seq; G.A. Finch: The Nurnberg 
Trial and International Law - The American Joimial of International Law 
Vol. hi (January 194?), p. 20 et seq; Quincy Wright: The Law of the 
Hun-berg Trial - The American Journal of International Law, Vol. hi, 
(January 194?), p. 38 et seq; H. Kelsen: "Will the Numberg Trial 
constitute a Precedent?" - International Law Quarterly, Vol. I, No. 2, 
(19̂ 7), p. 153, et seq. 
G. Sohwarzenbergar: "The Judgment of Numberg" - Tulane Law Review, 
Vol. m (March 19̂ 7), p. 329, et seq. 

/the four Powers, 
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the tovcr Powers, parties to the Agreement of 8 August 19^5, share in 

common. It has been argued that by debellatio the Allies became the 

joint sovereigns of Germany and tliat "little importance need be 

attached to the circumstance that the Joint sovereigns exercised their 

jurisdiction as the fountain of law and Justice in Germany by an 

international treaty; for this mode of co-ordinating their sovereign 

wills is not so much determined by the object of their Joint 

deliberations as by the character of the joint sovereigns as four 

distinct subjects of international law".* 

The municipal cliaracter of the Tribunal, the argument continues, 

could hardly be questioned, had it been established by one State after 

this State alone had conquered Germany instead of four victorious Powers 

which combined their efforts towards the some end.** 

The view that it was the intenti >n of the parties in substance to 

establish joint military tribunals under municipal law rather than a truly 

international tribunal has been inferred chiefly from a statement of 

Mr. Justice Jackson,*** who declared in the course of the Nurnberg trial: 

"One of the reasons this (Tribunal) was constituted 

as a military tribunal Instead of an ordinary court of law 

was to avoid the precedent-creating effect of vhat is done 

here on our own law and the precedent control which would 

exist if this were an ordinary Judicial body."**** 

It has been pointed out that "if the Tribunal had been conceived 

by the Powers as an interaatlonal tribimal there was no need to guard 

either against precedent control or against the precedent-creating 

effect of the Judgment on the municipal law of the four Poi-rers. If, 

however, the Tribunal was a Joint tribimal rjider municipal law and had 

not been given the status of an extraordinary txibimal by being labelled 

a military tribimal, it could at least have been argued that the 

Judgment of the Tribunal had such effects. "***̂ ;* 

The present report seeks to show no more than that, in the opinion ~] 

of the groat majority of the leading writers on the subject, the Nurnberg 

Tribunal is to be considered as an international tribunal, but that this 

* G. Schwarzenbergor: op.cit, p. 33'̂ . 

** G. Schwarzenberger: op.cit, p.334. 

*** G. Schwarzenberger: op.cit, p.33'̂ . 

**** Quoted by G. Schwarzenbergor, p.333¬

***** G. Schwarzenbergor, op.cit, p.334. 

/opinion 
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opinion has heen contested. Without aosunlnc to decide a question vhich, 

"to some extent. Is controversial. It Is pointed out that[lt vas not the 

Control Council for Germany but the Governments of the United States of 

America, Great Britain, France and the Soviet Union vhich established 

the Tribunal* and appointed its members.** 

That i t vas not the intention of the parties to the Agreement of 

8 August 1945 to create "Joint military tribunals under municipal law" 

seems to be shown by the Preamble of the Agreement wherein the four 

signatories declared that they were acting (not as tho sovereigns ovor 

the former German territory but) "in the interest of a l l the United 

Nations."*** 

In addition, i t has been stressed that the Agreement makes no 

difference between Germany vAose national govemment had been abolished 

and replaced by a condominium govemmput of the four Occupant Powers, 

and the other European Axis States over which the signatories had not 

assumed sovereign legislative pover. \ The Agreement was concluded -

not for the prosecution of German war criminals only, but "for the 

prosecution of European Axis war criminals."**** - It was an 

intomational treaty which expressly denoted the tribunal created by 

i t as an "international" tribunal and which was concluded not only by 

the four Occupying Powers, but also by the many other United Nations vhich 

adhered to i t , after being invited in Article 5 of the Agreement tu do so,**** 

2. The Jurisdiction of the Tribtinal 

The Judgment of the International Military Tribunal derives the 

Tribimal's Jurisdiction from tvo different sources. It states: "the 

making of the Charter vas the exorcise of the sovereign legislative power 

by the countries to vhich the German Reich unconditionally surrendered 

and the undoubted right of these countries to legislate for the occupied 

territories has been recognized by the civilized vorld ..." 

"The signatory Powers created «ils Tribunal, defined the law i t vas 

to administer and made the regulations for thie proper conduct of the trial. 

In doing so they have done together vhat anyone of them might have done 

singly; for i t is not to be doubted that any nation has the right thus to 

Art. I of the Agreement of 8 August 19̂ 5 ("...after consultation 
vith the Control Council for Germany...") 

** Article 2 of the Charter. 

*** H. Kelsen, op.cit, p.l68. 

**** E. Kelsen, op.cit. p.l68. 

inHHHt H. Kelsen, op,cit, p.l68. 
/set up 
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eat up special courts to administer law. With regard to the constitution 

of the court, all that the defendants are entitled to ask is to receive a 

fair trial on the facts and law"* 

Thus the Jurisdiction of tho Tribunal is based, in the first instance, 

on the Joint sovereignty of the four Alliod lowers over Germany. By the 

Berlin Declaration of 5 June, 19'l-5, the four Allied Powers, then in complete 

control of Germany, assumed "supreme authority with respect to Germany 

including all the powers possessed by the German Government, the High Command, 

and any State, municipal or local government, or authority". Thr purpose of 

this measure was "to mal:e provision for the cessation of any further 

hostilities on the part of tho Gorman armed forces for tho maintenance of 

order In Germany and for the administration of the country...,"** 

It is held that a State may acquire sovereignty over a territory by 

declaration of annexation aftor sutjr'ra.jon of the territory, if that 

declaration is generally recognised by the other States cf the world; and 

it Is a fact that the Berlin Doclaration has been recognised not only by 

the United Nations but also by neutral States.*** "This Declaration, however, 

differed from the usual declaration of annexation in that it was by several 

States, its parpcses were stated, and it was declared not to effect the 

annexation of Garmany."****• 

It has been argued that tho greater right comprises the lesser one, and 

that therefore a State or States which are in a position to annex a territory 

appear to be entitled to declare the lessor policy of exercising sovereignty 

temporarily and for specific purposes. The Berlin Declaration has been 

constructed in this way. The exercise of powers of legislation, adjudication 

and administration in Germany by the four Alliod Powers is thus permissible 

under Intematlonal law and limited only by the rules of international law 

applicable to sovereign States in territory thev have subjugated. From this 

it follows that tho parties to the A.grcement of 8 August 194-5, had the power 

to enact the Charter aimexed to the Agreement as a legislative act for 

Germany, provided they did not transgress fundamental principles of Justice 

which even a conqueror ought to observe towards the InhabitEints of annexed 

Judgment, p.38 

Preamble of tho Declaration of 5 June 19̂ 5, quoted ty Quincy Wright, 
op.cit, p.50. 

Quincy Wright op.cit. p.50; cf. A, Finch, op,cit, p.22; 
G. Schwarzenbergor, op.cit, p.339, etc. 

**•»* Quincy Wright, op.cit, p.50. 
***** Quincy Wright, op.cit, pp.50-51. 

/in the passage 
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In the iiassago of the Judgment quoted above,* reference is further made 

to tho interiational basis of tljs Tribunal's Jurisdiction. It has been 

pointed out that the vords of the Judgment vhich are relevant in this 

connection: "...for it is not to be doubted that any nation has the right 

thus to set up special courts to administer law"** is subject to certain 

qualifications. For International lav limits the criminal Jurisdiction of a 

State; there is no doubt, however, that every State has the authority to set 

up special courts to try any person within its custody who commits war crimes -

at least if such offences threaten its s e c u r i t y I t is believed that this 

Jurisdiction is broad enougii to cover the Jurisdiction over violations of 

human rights of German citizens and Stateless persons which the Tribunal 

assumed.**** 

A third so-orco of tlie Jurisdiction of the InterT:aticnal Military Tribunal 

is suggested by the Proomblo of the Aĝ '̂ omont of 8 'i^:i>itib 1945- It says 

that the "signatories" when concluding tho Agreement, were "acting in the 

interests of all the United Natlcns", and Article 5 of the Agreement declares 

that "any Govemment of the United Nations may adhere to this Agreement". It 

is held by Quincy Wright ***** that aleo Article 5 of the Moscow roclaratlon 

and Article 2 (6) of the Charter of the United Nations support to some extent 

tho idea that the Four Powors, acting in the Interest of the United Nations, 

had the right to legislate for the entire ccmmunlty of nations. He points 

out that the Charter of the. United Nations assumed that the Organization could 

declare principles binding on non-members. It is, in his view, therefore 

possible that the United Nations which created the Agreement of 8 August 19h% 

intended to act for the ccmmunity of nations as a whole, thus making universal 

international law. 

The Judgment of the International Military Tribunal does not make any 

reference to this conceivable source of its Juristictlon. Quincy Wright, too, 

Is of the opinion that it is not necessary to employ tho source, since tho 

right cf the parties to the Agreeraent to give tho Tribunal the Jurisdiction 

which it asserted is amply supported by the position of these powers as the 

Govemment of Germany or by tho sovereign right of each of them to exercise 

universal Jurisdiction over the offences stated. 

*** 

•IHH 

Judgment, p.38. (cf. p.312 note 2, above). 
** Idem. 

Quincy Wright, op.cit, p.49. 

**** As tr.;.3 vort of the Beport deals exclusively with the Jurisdiction 
over vi'..lctions of human rights of German citizens and Stateless 
peracia. no attempt has been made here to examine the wider question 
of tho Jurisdiction conferred by the Charter in its full extent. 
(Cf. hovever, Part I, Chapter I, B. of the Beport. As to the 
UhivBraality of JurisdicUonover War Crimes, Cf. H. Lauterpacht. 
The Law of Nations and the Punishment cf War Crimes. The British 
Year Book of International Law, 19^4, (Vol.21), p.63 et. seq. 
Quincy Wright, op. cit, p.45 and the authorities quoted there. 

Op.cit, p. 51 /3. The Lav 
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3. Tli^ !/>;£ gr.i.J.J.e'1 bv the '̂ .bunfll 

Article 6 of the Cliarter annexed to the Agroeiaeat of 8 August 19 5̂, 

oiiumerates tho offonces falling vltldn tho Tribiuial's Jurisdiction. 

TliQ p roYls iona o f Article 6 are in tho words of tho Judgaent, "binding 
upon the Tribunal aa the law to bo applied to tbe caso".* 

As early as January I9U6, Lord Vp-rlght oxprjssod the vlow** that it 

ras not tho Agrjoment which gavo tho acts defined in Artlclo 6 of 

tho Chnrtor tho charaoter of offences, but that these acts woro placod 

by tho four Powers undor the Jurisdiction of the Tribunal because thoy 

were considered as offencos already under existing law. Ha continued: 

"On any othor assumption the court vould not be a court of law but a 

m.mifestatlon of pover." Tho Judgment expresses the same vlen: 

"Tho Charter Is not an arbitrary exercise of pover on the part of tho 

victorious nations, but in tho view of tho Tribunal, as will ba shown, 

it Is an expression of Intomational law axlsting at the time of Its 

creation; and to that extent is Itself a contribution to international 

law."*** 

It 13 not nocessary to deal here with thope parts of the Judtya3nt 
which set out that the provisions of the Charter concornli.g crimes 

against peace are merely dec"--ratory of international law as It 

existod before the oxecution of tho Agreement of 8 August 19 5̂; for 

although the violations of human rights which aro alcne of interest 

in this part of tho Eoport, - i.e., violations of human rights of 

Gorman citizens and Statelosa porsons - were roforrod to in Count One 

of the Indictment, tho reatrictive interpretation glv«n by the 

Judgment to tho provisions of tho Charter relating to tho "common 

plan or conspiracy"^*** increases the importanco of thoso provisions 

which concern crimes against humanity as a legal basis for the punishiasnt 

of violations of human rights of Gorman citizens and Stateless porsons. 

Article 6 (c) of tho Charter*-**** providos that crlmos against 

humanity "committod against any civilian population before or during 

tho war' - "vhothor or not in violation of tho dcmestlc law of tho 

country whoro perpetrated" fall within the Jurisdiction of the 

International I'iilitary Tribunal if ttey aro connected "vith any crime 

within tha Jurisdiction of tho Tribunal" (that is crlmas against 

peace, or war crimes). 

* Jud,jaont, pago 3. 
** "\;nr Crlmos undor International law Tho Law Quarterly Hevlow, 

Yoliohi 62 (January, i j * ^ ) , page hi. 

*** Judgnont, pago 33. 

**** Cf. bolow, pp. 316; ot aoq. 

**** Aa amundod by tho Protocol of 6 October 19̂ 5, cf. Part I, Chapter I, 
A of the Ev<port. 
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It is obvious that these provisions were chiefly meant to extend 

the Jurisdiction of the Tribunal to acts of inliunrjiity which were 

committed by the Nazi regime against Germans and Stateless persons. 

The authorities differ as to whether acts mentioned in Article 6 (c) 

of the Charter constitute crimes under International law when undertaken 

in a State's own territory against its own nationals, Quincy Wright 

points out* that acts of this kind have repeatedly led to a "humanitarian 

intervention" by other States, He further refers to the znmt>:OUB 

Conventions which place States under an obligation to respect certain 

fundamental rights of minorities, backward peoples, workers and other 

persons within their Jurisdiction, He mentions finally that the acts 

which constitute crimes against humanity have repeatedly been the subject 

of extradition treaties and that the States have thus recognized the duty 

of co-operating in bringing to Justice persons guilty of such crimes. 

In opposition to these and other weighty arguments, it has been 

contended that there is no rule of international law, customary or 

conventional, establishing criminal responsibility for every misuse of 

national sovereignty. In particular, those of the acts mentioned in 

Article 6 (c) of the Cl:-a:'tor which were committed in peace time are, 

according to this view, covered by the conception of exclusively domestic 

Jurisdiction.** 

Tlie International Military Tribunal examined with great care whether 

the crimes against humanity charged against the defendants wero ccmmltted 

in connection with or In furtherance of a policy cf planning and waging 

aggressive war or the perpetration of war crlmos as defined in Article 6 (b) 

of tho Charter, and the Tribunal declined "to malio a general declaration 

that the acts before I939 wero crimes against humanity within the meaning 

of the Charter,"*** As has been said above**** every State is entitled 

under International law, to sot up special courts to try any perscn 

within Its custody who commits war crimes - at least if such offences 

threaten its security; crimes against humanity committed in connection 

with crimes against peace, or war crimes in the technical 

* Op.cit., page 43. 
** G.A. Finch, op.cit. page 23. G, Schwarzenberger, op.cit. pages 353 

and 354 
*** Judgment, page 65, 

**** Pago 313 above, 

/sense of the 
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aonoo of tho word, appear to fall within this category of offanoos.* 

It can bo eald, thoreforo, that at tho time of tha creation of 

vLa Chprter, an Intei-national basis oxleted for the Jurisdiction over 

crimes a,n_i£b hananlty connected with crimes agalnet poaco or war 

crlmoB,** end that tho Ti'ibunal confined iteolf to the Jurisdiction ovr>r 

this typo of crimes against hucianlty. 

^• Violf.ticns of Hut-an P.if;htn of Gorman Citizens ond Stateless Porsons 

reforrud to in Cova.it One of h3 Indlctpent. (The Ccnim<:n Pl-̂ n or  

Conaplrpcy.) 

Violations of huiian rights of Gorman citizens and Stateless 

porsons aro montloned in Count I of the Indictment*** in connection 

with the measures taken by tho Nazis in order first to seize 

totalitarian control o* Germany and then to consolidate tholr position 

of power. 

Under tho heading "The anuiring of ..otalitarian control of 

Goi-many: Political', tho following is stated: 

"In ordor to accomplish their aine and purposes, the Nazi 

conoplratDrs preperad to seize control ovor Gormony to assure that 

no offoctive roslstanos against tham could arise within Gormany 

itSQlf." 

In this connection, it is said that a fow wooks aftor Hitler's 

appointment ae Reich Choncollor the clauses of the Weimar Constitution 

guaranteolng personal liberty, freedom of speoch, of the Press, of 

association nnd aseoobly wore suspended, that the Nazis shortly 

aftorvmrds secured tho passage by the Reichstag of a "law for tha 

Protection of the People and the Reich" giving Hitler and the morabers 

of his cabinut plenary powers of legislation and that again a short 

timo later all political partioa oxcopt tho Nazi Party wera proMbitod. 

* Cf. howovar; "Note on the Numberg Trials", signed P.D., Tha low 
Quarterly Review, Vol-me 62, July 1946, pages 230 and 231, whore it is 
said that tho provisions of Articla 6 tc) of tho Charter which consider 
crlmos against humanity coianlttad In connection with crimes against 
poaca or war crlmos as crimes undar international law are "the only 
olamont of novolty In the lav" (that is in tho Charter). Cf. also, 
G. Schvarzenborgor, op.cit, page 3 1̂ et.seq,. 

** cf. page 3l4, note 2 abcva 

*** Ir^ictmant, Count I,' Sactlon IV (D) end (E), Procoadings. 

/Tha Indictmont 
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Tho Indlĉ Litunt goos on to doscrlbo how tha Nazis set about tho 

"consolidation o f tliolr pooltlon of power within Germany, tho oxtonnlnation 

of ijotintial ir;t-»TOfil roslstanco and tho placing o f the Gorman ration on a 
military footizg". This policy included tho reduction o f tho jSolcbsfcag to 

a body of Nazi nominees; the curoellmout o f the freedom o f popu]i.ar alectlona, 
tho transforzaitlon o f the states, provlncos and municipalities, wlilch had 

formerly e.verciood soml-autonomous pcwers, into hardly moi-o than administrative 

organs of the coiitral govommont; t.'io purgo of civil sonrcnta; and tho 
roetrlctlon of the independence of the Judiciary, which was rondorod 

sobsorvient to Kail ends". "In order to make their rulo socuro fr.m attack 

and to instil fear in tho hearts of tho Gorman pooplo", tho Nazis oatablishod 
"a system of terror against opponents and supposed or suspected opponents of 

the rogimo", Thoy imprisoned such persona without Judicial process holding 

them in "protective custody" and concentration camps and subjoctod them to 

persQcution, degradation, dospollmont ens'" ''emont tortui'o and m'lrder In 

addition to the suppression of ulstlnctlvely political oppc^ltion certain 

otho2* movemeî ts â id groups vfhlch the IVazis .Q^y^y^^^ as ebstaclos 

rotontion of totil '̂ on'̂ pol In G0i*iKfliiy Qnd. to tlio &ggz*ossl.VQ SIILIS ot* th.o 

consplz'sicy QtvcQd." woro sû prossGcL Thoso woro &ccoFd-ln^ tu tho Xndxctsujnt 

in particular tho ftro© trade uniono tho Christian chtirchos Bn.(l cox't&in 
Pacifist groups Tho r̂oo tz*£icLo unions woro dostro^od hjr confiscating thoir 

funds QJid pro^o^^J 00 porso^utin^ thoir loQdors prohihitin^ t^^oir activities 

supplanting t̂ om hy Gux ciffiXJHtod Pflrty organrzatlon. ^•^i th thos' 8nd 
othor moGis*os ^^^n^ ^̂ ^̂ ^ ĝĝ st̂ mco of tho iforiC0**s t̂ Qs frû tx*€Lt d cxid 

tho produ'^tlvo l îiDOUi* c&pQcit^r tho GJorcisji nsitlon ̂ Q̂S hroû ^ t uxicL 'r tt 

offoctivo cont̂ ô̂ " of tho I'fdzis 7o oHiuinsto tho OhrlstiGiri chiirchos 1̂  

Germany a programme of persooution oi ja'iosts, clergy and membors of monastic 

and church uroporty was confiscated, Partlcularlv relentless and ci*uol was 

t i f i f l t 1 3 H i t \ T / o persecut on o pac st groups nc uaing religious movements dadlcatod 

o pac . sm. ong ^ measures which were to aorvo the Nazis lor tho 

consolidation of tho.r position in Genmny, tho persecution o f .ho Jews is 
also mentionod. Tho Nazis embarked on a policy of relentless persocuilon 

of thu Jews dosicpiod to oxtormlnato thom. Tho annihilation of tho J.ws 

became Indeed an official otatw policy, carried out both by official action 

and by incitement to mob and individual violonco. Tho programme o f action 
against the Jews Included disfranchisement, stlgmatization, denial of civil 

rights, violonco, doi.K)rtation, enslavement, enforced labour, nter-,ation, 

murdor and mass extermination. It vras further allogod in tho Indictment 

that "in order to make tho Gorman people amenable to thoir will and to 

prepare thom" psychologically for war", tho Nazis reshaped tho educational 

/system 
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flystam and portlciaarly the education and training of the Gorman youth, 

impoBod a euperviaion of a l l cultural actlvltiea and controllod the 

dicae^iination of Inf oimatlon and tho exprosslon of opinion within Germany 

aa well as tlio tio.w^nt of Intcllifonce of a l l kinds from end into Gormany. 

Undor tho heading "The Acquiring of Totalitarian Control in Gormany: 

Economic", the Indictment next doacrJhos how the Nazis, after they had 

gained political power "organized Germany's economy to give effect to 

tholr political aims"; and i t procaeds to show how tha Nazis used the 

political sjid economic control of Gormany, which they had gained by 

Innumorable violations of individual and civic rights guaranteed by the 

Wai3!ar Constitution, for the realization o.** tholr aggrosslve plane. 

In the submission of tho a.-aictm0nt, the moasuros adopted ty tho 

Nazis in furtherance of tholr Intontlons to acguira totalitarian control 

of Gormaiiy and then to ccnsolldato tholr powar within that country, aro 

to bo conslderad as "stops dellborataly taken to carry out the ccmraon 

plan".* It follows that a l l violations of c i v i l and individual rights 

vhlch enable the Nazis to gain and retain power in Germany, aro covered 

by Article 6 (a) of tha Charter. 

It is now proposed to examine the attitude of the Tribunal towards 

the above-mentioned submissions presented by tha Prosecution. 

Tha Judgment boglns by reviewing the growth of the Nazi Party "to 

a position of supremo power frcm which i t controllod the destiny of the 

whole Gorman people and paved tho way for the alleged commission of a l l 

tho crimes charged against the dofeudants."*» 

It examines tha origin and alms of tho Nazi Party and shows that tha 

Party programme, which was proclalmod In February 1920, and remained 

unchanged until the dissolution of the NSDAP in 19̂ 5, foreshadowed the 

atrocities against the Jews, the measures for large-scalo rearmament, 

the seizure of Austria and Czechoslovakia, and the war.*** 

Continuing, tho Judgment spoaks of tho political actlvitlos of the 

Party^ and of the leaders of th. .'SDAP who, ae early as tholr first election 

campaigns, hardly troubled to conceal tholr intention of destroying tho 

deirocratlc structura of the Weimar Ropublic and replacing i t by a 

totalitarian regime "which woald encblo them to carry out their avowed 

policies without opposition."**** 

* Judgmant, pago 43. 

** Judgment, page 3. 

**• Judgment, pago k. 

**** Judfjmant, page 5. 

/The first steps 



Tho firet steps towards the r o a l l z a t l o n of t h i s aim wore tPkon 

within a fc * vaahs of H i t l e r ' s appointment as Reloh Chancellor. In 

the sajio s e c t i o i * tho Judcmont draws attention to the P.eichetaE f i r e , 

which VbB i:3z?. by 3itlor and his Cablnef es a pretext for pr.sjlng a 

docroa suspoAding the constltutic/nal guarantees of freedom; and points 

out that, soon aftoivarda on tha basis of t h i s decree, a substantial 
nvricer of meii>fora of tho peril•ruonuary opposition was takon into 

"protective custody", with the f i n a l r e s u l t that the Reichstag, intimldatad 

by thoso and s i m i l a r moasuros, passed tha so-called "Enabling Act" vliich 

gavo tho H l t l o r Cabinet f u l l l e g l s l a t l v a powers including the power to 

deviate from tha Constitution. 

I}\ tho paragraphs which follow tho Judgment doscribos tho raaeures 

which served tho NdJiAp" f o r t-.o consolidation of t h e i r position of power 
within Germanj-,)^ In thi s connection i t r c a l l s the violations of c i v i c 

and Indlvldaal rights which wora set forth i n tho IndlctaBnt.!:-* Tho 

Judgment ovid<=ntly considers these vi o l a t i o n s to bo part of a policy which 
aimed at the olimlnation of a l l oppoal-slon, tba complete control o f 
C-cimnny's p o l i t i c a l and economic l i f e , tho uniting o f the peopla i n 
support a? t̂ '.- ilazi Govommont's pol i c i e s ( i n particular tlio policy of 

large-scale i^axTiaments) and tho organization of the nation's raoourcas 

BO as bast to serve tho purposes of war. Yet, i n t h i s part of tho 

Judgment, i t a l r a a i y becomes clear that tha Tribunal does not share tho 

opinion of tbe Prosocutlon, which regarded any participation i n thaso 

pol l c i o a and tho resulting violations of c i v i c and individual rights as 

constituting evidenco of a participation i n a conspiracy daclarod criminal 

under A r t l c l o 6 (a) of the Charter, 

The his t o i y of the Nazi Party and the steps vhlch i t took f i r s t to 

saize and than to re t a i n power i n Germany, are reviewed by tho Juagmant 

merely In order to show "the background of tho aggrosslve war and war 

crlmos charged i n the Indictment".**** When t h i s has been done, and only 

then, tha Judgment turns to "the question of tho existence of a common 

plan and the question of aggressive vrar."***** I t i s only aftor i t has 

examined the a c t l v i t l o s of the Nazi Party i n Gormany that tha Tribunal 

turns to Counts One and Two oC ohe Indictment and to the facts wliich appear 

* Judgment, page 6. 

** Judgaont, pago ? et seq. 

*** Section IV (D), (E), c f . p-ago 31? ot aaq. above. 

**** Judgmant, page 3, 

***** Judgment, page 13, 

/relevant i n 
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relevant In collection vlth themS "The Tribunal nov turns to the 

consideration of the crimes against peace. Count One of the Indictment 

chf-.i-ges the clofondanta with conspiring or having a common plan to commit 

crlmos agair.at paaco. Count Two of the Indictment charges the defendants 

with committing specific crlmos against poaco .... It will ho convoniont 

to consider tho question of the oxistenco of a common plan and the 

question of aggressive war together ..."* 

Tho Judgment goos on to ohsorvo that in "Moin Kampf", Hitlor had 

already stated tho alms of his foreign policy, which wero later to load 

to war. It next deals with the all-important mootings of 5 Ncvembor 1937, 

23 May 1939, 22 August I939 and 23 Novoiober 1939, vhoro Hitlor disclosed 
Ms concrete plan of aggrossion to his confidants.** 

Tho Judgment thon disousses tho soveral aggrosslvo acts and 

aggreosivo wars undertaken by tho Nazis, tho invasion of Austria boing 

tho first and the war against the United Statos of America tho last.*** 

In the section dealing with "Tho Law as to tho Common Plan or 

Conaplracy"**>* tho Judgment nronounoos in general terms Its opinion 

on t?iO concept of tho Prosecution referred to above.***** Summarizing 

tho argumant of tho Prosecution, i t declares: "The Prosecution eaya 

in effect, that any significant participation in tho affairs of the 

Nazi Party or Govomment is evidence of a participation in a conspiracy 

that Is in itself criminal";****** and i t continues: "Conspiracy is not 

defined in tho Chartor but In the opinion of the Tribunal tho conspiracy 

must bo clearly outlined in Its criminal purposo. It must not ba too 

far removed from the timo of doclelon and of action. Tha planning to 

bo criminal must not rest merely on tho doclarations of a Party prcgramma 

such as are found in tho twonty-flvo points of the Nazi Party announced 

in 1920, or tho political affirmations oxprossed In "Moln Kampf" in 

lator years. Tho Tribunal must oxamlne wether a concroto plan to wage 

war existed, and dotormlne the particiTjants in that concrete plan. '******* 

'N' Judgment, pages 12 and 13. 

** Judgment, pages ik-Yl. 

Judgment, pagas 17-36. 

**** Judgment, pagos k2 t seq. 

***** Pago 319 above. 

*i u \» n u *j H 'K 'K W Tv'K Judgment, pago 43. 

n K f'H'K K'K Judgment, pago 43. 

/Tho Judgment 
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The Judgment then ohservos once more that the seizure of power by 

tho Nazi Party and the oubsoquont extension of its powor over all 

sphcros of Gcrimny's economic and social llfo must be rememborod when 

the latjr plzns for waging wars aro oxaminod,* and it decZaros: "Tliat 

plans woro madj to wago wars as oarly a . 5 November 1937** and probably 

beforo that, is apparent..."*** In tho opinion of tho Tribunal, howovor, 

It lb not nccussary to decide "whether a single master conspiracy to tho 

extent and ovor the time sot out in tho Indictmsnt has boon proved..." 

"But tho evldonco ostabllehes with certainty the exietonco of many 

separate plans rather than a single conspiracy embracing them all".**** 

Tho tJ.0 vrhlch binds the defendants together Is, in tho oulmlselon 

of tho Indictmont, the common plan or conspiracy to commit crlmos 

against peace.***** All t..e defendants were charged in tho Indictment 

with this, offoace, and it was moreover tho only offence allegod against 

all the dofondants. 

An examination of tho parts of the Judgment which dsal with tho 

individual defendants shows that, first of a l l , Gooring, Koltol, Rauder 

and Nourath wore found to be participants in a concrote plan to wage 

war. Gooring, Raodor and Nourath took part in the so-called Holzach 

Conforenco of 5 Novambor 1937JHMHHK vhere Hitler spoke of the problem 

of living space and of tho annexation of Austria and Czechoslovakia, 

which would ramovo "any threat from tho flanks in caso of a possible 

advance westwards", and moreover strongthan the Gorman war potential. 

The detailed statement of Hitler's objarts and the definite time-tablo 

glvon at this Conferenoa makv. i t clear that this sta+emont was not Just 

a repotition of the rather indofirJ-te alms announced so often bofora; 

the latest dates for tho annexation of Austria and Czochoolô fakia wore 

now laid down by Hitler aa falling botwoan 19̂ 3 and 19̂ 5 at tho latest,****** 

** 

Cf. Judgment, page 3, and pago 320 above. 

The first of the meetings mentioned on pago 320 above in which 
Hitler disclosed his concrote plans of aggroaaion. 

*** Judgment, pago k3. 

«*** Judgment, page ̂ 3. 

***** It is not nocoosary to discuss hare tha opinion of tho Prosocutlon 
concamlng tho conspiracy to commit war crlmas and crlmas against 
h-jmanity which has boon rejoctod by tho Tribunal; cf. howaver, 
Judgment, pago kk, and Part I, Chapter I, B of tho Report. 

****** Cf. pages 320 and 321 above and Judgment, pages 84, 111 and 125. 

*»>"<'<*» Judgment, pago lo. 

/Koitel 
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Keitel WQS proaont at the Conference of 23 May 1939* when Hitlor announced 
his doclelon "to talco Poland at the first sultafcle opportunity".** 

Particlpotica in tho abovo-nontlonod conference*** conatitutos only one 

of the 21^)0103 on vhich tho four abovo named defendants voro found guilty 
on Count 1. Huwovor, in soveral cases vhoro defendants vero declarod 

not guilty under Count 1, the Tribimal mentions expressly that they had 

not takun part in any of those conforoncea,**** and shovs In tnis vay 
the importance vhich i t attached to thio point. Yet i t must be noted 

that Hess, Eibbontrop, Rosenborg and Jodl vere found guilty on Count 1 

for different roaaons, none of thom hav'-ig boen present at any of theso 

conferences.***** Tho romaliixng defendants vero found not guilty on 

Count 1. 

It is shovn vlth tho braatest possible clarity in tho part of tho 

Judgment vhich deals vith Frlck, that In the opinion of tho Tribunal the 

responsibility for vlolaUons of human rights cf German citizens 

committod during the period of seizure of povor by tho NSDAP and the 

consolidation of its position in Germany cannot be considered as 

participation in a conspiracy within the meaning of Articlo 6 (a) of 

tho Chartor. 

Frlck took ovor the office of Minister of the Interior In tho 
Cabinet formed by Hitlor in 1933, and i t cannot bo doubted that he was 

largely responaible for tho previously mentionod violations of civic 

and individual righto of Gorman citizens. In regard to these the 

Judgment says: "...Tho now Minister of the Interior Immodiatoly began 

to incorporato local governments undor tho sovereignty of the Reich. 

The numerous laws he drafted, sigr.ad and administered abolished a l l 

opposition parties and prepared tho way for tho Gestapo and their 

concontration camps to extinguish a l l individual opposition. Ho waa 

* Cf. pagos 320 end 321 above. 

*-* Judcmont, pago 9I. 

*** Pagos 320 end 321 above. 

**** Cf. Judgment, page. 99 (Frlck); pago 100 (Strolchor); pago 107 (Doonitz): 
page 128 (Bormann), 

***** As regards Boss, the Judgment says, inter alia, ..».ioss vzs 
HI bier's closest personal confidant; their relatiouijhlp was such 
that Hess must have been informed of Hitler's aggressive plans 
wl'en they camfe into existence (judgment, page 87). Rlbbontrop's 
ptrtJcipaticn in concrete plans is proved by his roLo in the 
diolcmatic activity preceding the aggression against Poland 
(JudgTor-t, page 89). In the case of Eoscnborg i t has b - ve-d 
that he was ono of the originators of the plan for attc .rway 
(Judgmr̂ nt, page 95) and in Jodl's case his participation in the 
p3an cmcoining the aggression against Norway, Greece, Ttgoalavia, 
and Euscia (Judjjent, page II7). 
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largoly rocponalblo f o r the l e g i s l a t i o n which suprrosaed tho trade unions, 

the Church, tho Jews. He porformod his task with ruthless efficiency".* 

I t i s never t}io].cs3 i n accordance with tho notion of conspiracy, as 

defined ty tho Judgaont, that he was not found g u i l t y on Ccunt 1. Thus 

tho Judgment continues: 'TSofore the dato of tho Austrian aggroasion 

Frick w,i3 ccncornod only with domostic administration within tho Raich... 

ConB0q.uontly, tho Tribunal takes tho view that Frick was not a mombor of 

tho coaaon plan or conspiracy to wage aggroosivo war as defined i n this 

Judgaont. " i ^ * 

Tho Judgment arrives at a sim i l a r conclusion whan dealing with tha 

"Laadcrchip Corps" of the Nazi Party, tho Gestapo and S.D., and the S.S. 

I t was, i n tha words of the .adgmont, "tha primary purposes of the 

Leadership Corps from i t s beginning.... to assist the Nazis i n obtaining 

and, aftor 30 January 1933, retaining control of tha Gorman State."*** 

In i t s examination of tho detailed a c t l v i t l o s of thlo organization, tho 

Judgment states, i n t e r a l i a , that it was one of tho tasks of the 

Leadership Corps to ensure the highwat possible proportion of "Yes" 

votes i n tho ple b i e c i t o s , and that high ranking p o l i t i c a l leaders ware 

engaged i n collaboration with tho Gestapo and S.D., i n tracking down 

p o l i t i c a l oppcnonts, many of whom were arrested ard do ported to concentraticj; 

camps.**** Continuing, the Judgment declares: "Thoso stops which 

relate moroly to tho consolidation of control of tha Nazi Party nro not 

criminal undar tho view of tho conspiracy to wage aggressive war which 

has previously been set f o r t h . " * * * * * This i s one of tho reaBons why 

persons had caasod to hold the positions enumoratod In -ftia Judgmont prior 

to 1 Soptoaber 1939, did not f a l l within the group of menibors of tbe 

Leadership Corps, wliich has boon declared criminal.****** 

The vlow adopted i n regard to the Leadership Corps appllos, 

mutatis mutandis, i n the cases of the Gestapo and S.D. end tho S.S, 

The pa r t i c i p a t i o n of these organizations i n the so-called consolidation 

of tho Nazi Party's position i n Germany i s , i n tha opinion of the 

* Judgment, pages 98 and 99-

** Judgmont, pago 99. In vlew^of his a c t i v i t i e s concerning tha 

E ^ t a S ? o r ^ i t o r l o s a t c f !SJck'warfoJ!rSilS''on^C^ 2 
(Crimes against Poaco). *' 

*** Judgmont, pago 68. 

**** .'ri-mant, page 68. 

*-*** vudsmont, page 68. 

****** J u a ^ n t , page 7I. 

/Tribunal, 
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Tribunal, not loss important than that of the Leadership Corps. In this 

case, egain persons who resigned their relevant functions boforo 

1 Soptoniber 1939, did not f a l l within tho groups declarod criminal, for 

tho same reasons as wore set out in tho case of tho Leadership Corps.* 

A vlow deviating from the opinion of the Judgment, dlflouosed In 

the procodlng paragraphs, appears to be reprosontod In the "Dlssontlng 

Opinion" of tho Soviet member of the Intomational Military Tribunal 

Major-Goneral Jurlsprudonco I. T. Nlkitchonko. Dealing with "The 

Unfounded Acquittal of Defendant von PAPEN"** tho laamed Judge begins 

with summarizing the facts wlilch, In his opinion, show von Papon's 

responsibility. He points out. Intor alia, that Papon revoked Bruonlng's 

ordor dissolving tho S.S. and 3.A., "thus allowing the Nazis to realize 

their programmo of mass terror;" that "by the application of brute force 

(he) did away with tho Social-Domocratlc Govemment of Braun and Severing"; 

he "participated In tho purgo of the State machinery of a l l personnel he 

considerod unraaliablo from the Nazi point of view; on 21 l«farch 1933, 

he signed a decree creating spocial political tribunals"; ho also signed 

"an order granting amnosty to criminals whoso crimes wero committod In 

tho course of tho 'national revolution'." 

From these and othor facts tho loamed Judga concludes that "von Papon 

actively aided tho Nazis in thoir seizure of powor"; and "used both his 

efforts and his connections to solidify and strangthan the Hltlerian 

terroristic regime in Germany...." 

As von Papen was only chargod undor Counts 1 and 2, i t is obvious 

that ho was considered by the Soviet Judge as having participated in 

the conspiracy to commit crimes against peace. 

The opinion of the Soviet member of the International Military 

Trlbwial that tho rosponslblllty for violations of civic and individual 

rights of Gorman citizens, which occurred in the period of consolidation 

of tho Party's position in Germany, is to bo treated as participation in 

a conspiracy witWu tho moaning of Article 6 (a) uf the Chartor, can also 

be deducod from Soction V, "Incorrect Judgment With Regard to the Roich 

Cabinot"*** of the "Dissenting Opinion". After i t has boen stated that 

tho Roich Cabinot was "the dirocting organ of tha State with a direct 

and active role in tho working out of tho criminal anterprisoa", tho 

legislative aotlvltioa of tho Cabinot which violated civic and Individual 

* Judgment, pages 75 and 79. 

»* Judgment, pages 137-8. 

*** Judgment, pago lk2 ot seq. 

/rights 
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rights-guaranteed by tho Weimar Constitution aro reviowod. The following 

enactnonts and moasuros are mentioned, i n t e r a l i a ; tho decrees ordering 

the confiscation of the proporty of a l l coitimunistic and social-democratic 

''organizations, rospoctively; the law of the "Reconstruction of the Belch", 

wherohy democratic alectlons wero abolished for both central and l o c a l 

roprosentative bodioo; tho previously mentioned Law of 7 A p r i l 1933, 

and others whereby p o l i t i c a l l y unreliable porsons wora removod from 

Govemmont eervica; tho dostmction of the free trade unions; the creation 

cf tha Gestapo and concantratlon camps; the Numberg laws against the 

Jews', et c . 

• I t i s i n view of thoso a c t i v i t i e s , that, i n the opinion of the 

Soviet mombar of the Intolmational M i l i t a r y Tribunal tho Rolch Onbinot 

ouf^t to be daclarod a criminal organization. 

• However, the "Dissenting Opinion" deals - apart from the caso of 

HESS where the death penalty i s considered mora appropriate than tho 

eentonce passed - o i o l u s i v e l y with accused persons who were acquitted. 

No dissenting opinion i s expressed, f o r Instance, on tho verdict 

whereby FRICK was found not g u i l t y on Count 1, nor on tho findings 

which excluded mombara of some organizations who had resigned t h e i r 

functions p r i o r to 1 September 1939, from the groups declared criminal. 

The verdict concerning FRICK and tho findings with regard to members of 

certain organizations follow, as has been shown above,* from the opinion 

of tha Tribunal that the participation i n tha previously mentioned 

measures during the "seizure of power" and "consolidation" cannot ba 

q u a l i f i e d as p a r t i c i p a t i o n i n a conspiracy as deflnod by tha Tribunal. 

5. Violations of Human Rights of German Citizana and Statoloss Persona 

rofarred to i n Co-jnt k of tto Indictiaent. (Crimes af^alnst Humanity) 

Count 4 of the Indictment,** comprlaos crimes against humanity 

committed within and outside of Germany, committod bafore and during 

tbe war, and crimes dirocted against co-nationals and a l i e n s . 

As t h i s part of the report i s concemed axclualvaly with crlmos 

against humanity comml.tted against German c i t i z a h s (and Stateless persoaa), 

i t i s f i r s t of a l l proposed to extract those offencos from the material 

contained i n the Indictment. 

Tho Indictmont distinguishoa botwoen "murdor, extarmlnation, 

enslavement, deportation, and othor inhumane acts committod against 

c i v i l i a n populations beforo and during the war",*** on tha one hand. 

* Page 323 et seq. 

** Indictmont, Suction X. 

"*** Indictmont, Soctlon X (A). 

/and "porsocutlonfl 
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and "porsocutlons on polltldal, racial, or religious grounds in 

exeoution of and in connection with tho common plan"* mentioned in 

Count 1,** on the othor hand. The Indictment does not, however, contend 

that only the second typo of crimes against humanity (porsocutlons, etc.), 

is connoctod with a common plan, for i t makas the same oontontion with 

regard to the first typo (Murder, oxtermlnatlon, oto.)***. Neither 

does tho Indictment contend that onOy crimes agalnot humanity of 

tho first type wero committed hoforo and during tho war, for i t alleges 

that theso of tho second typo wore also oommittod in both periods. 

Tho following crlmos against humanity cltod under the headi-ig 

"murdor, oxtormlnatlon, etc.", aro of interest In this part of the 

report: the "policy of persocutlon, repression and extermination of 

a l l civilians in Germany who wero, or who wore bollovod to, or who were 

bollovod likely to become hostile to the Nazi Govomment and the common 

plan or conspiracy doacribod In Count 1"; tho imprisonment of such 

persons without Judicial process; their dotontion in "protective custody" 

and concontration camps whore thoy wore subjected "to persoctulon, 

dogradatlon, dospollmont, enslavomont, torture and murder." 

Tho Indictmont spoaks also of special courts the task of which 

It was to carry out tho will of the Nazis; of "favoured branches or 

agencies of tho State and Party", which wero permitted "to operate 

outside tho rango even of Nazlflod law and to crush a l l tondencios 

and elements which wero consldorod undosirablo"; and of various 

concontration camps, in particular o f Buchenwald and Dachau, which 

woro oatsblishod as early as I933 and 1934 roepectlvoly, and of tholr 

Inmatoa who woro put to slavo labour and murdered and ill-treated, -

acts and policies which were continued (and oitondod to tho occuplod 

countries) after 15 Septombor I939, and until 8 May I945. 

ttider tho hoadlng "Porsocutlcn on Political, Racial and Religious 

Grounds ..."**** tho Indictmont mentions porsooutlona diroctod against 

Jows and persons whoso political belief or spiritual aspirations wero 

doomod to bo in conflict with tho aims of tho Kazls. It Is atatod that 

Jews vere systonaticelly persecuted since 1933; that they were deprived 

of their liberty, thrown Into concontration campa whoro thoy woro 

murdered and ill-treated; and that their property was confiscated. The 

* Tho common plan to which roference is mado comprises not only 

** Indictment, Soction X (D). 

*** "rhls plan Involvod ... murdor and persocutlon of all who wore, 
or who woro suspoctod of bolng, opposed to tho common plan 
allogod in Count 1". (Dadictmont, Section X -Introduction). 

**** Ir»dlotmont, Soction X (B). 



Indictnent adds "hundreds of thousands of Jews were so treated before the 

1st of September 1939". Ooing into d e t a i l s , the Indictment speaks of the 

anti-Jewish demonstrations which, by order of the Gestapo, took place a l l 

over Germany i n November 1938. During these demonstrations Jewish propert7 

was destroyed and 30,000 Jews vere arrested and sent to concentration canps, 

and t h e i r property vas confiscated. 

The Indictment also dea].s v i t h the persecutions of the Jevs after 

1 September 1939, vhich were directed against both German Jews and the 

Jewish part of the inhabitants of occupied t e r r i t o r i e s . As examples of 

the persecution of p o l i t i c a l oiiponents (of Gernan nationality) of the regime, 

the mvirder of the social-democrat, Breitscheid, and the Communist, 

Thaolmann, and the internment of "numerous p o l i t i c a l and rel i g i o u s 

personages" are quoted. 

I t would appear from the survey of the acts of inhumanity and 

persecution committed on p o l i t i c a l , r a c i a l or r e l i g i o u s grounds, and 

enumerated i n the Indictment, that only part of the violations of human 

rights dealt with i n Count One of the Indictment have been c l a s s i f i e d 

by the prosecution as crimes against humanity. 

I t is not the intention of t h i s report to examine i n d e t a i l which 

sp e c i f i c human rights have been violated by t h i s or that crime against 

humanity. I t i s , however, possible to indicate some violations of himian 

rights which manifestly do not constitute crimes against humanity. 

I t has been pointed out* that, i n the opinion of the Prosecution, the 

notion of conspiracy to commi.t crimes against peace covers acts such as 

the destruction of tho parliamentary system i n Germany; the prohibition 

of a l l p o l i t i c a l p a r t i e s , with the exception of the NSDAP; the curtailment 

of the freedom of popular elections; and the transfer of plenary powers of 

l e g i s l a t i o n to H i t l e r and his Cabinet. The Indictment also considers 

p a r t i c i p a t i o n i n the l e g i s l a t i v e £md admlMstratlve measures which reduced 

the powers of regional and l o c a l governments throughout Germany, 

transforming them into subordinate divisions of the Central Government, as 

evidence of p a r t i c i p a t i o n i n a conspiracy which i s crimlnel under 

A r t i c l e 6 (a) of the Charter. The s ime applies to the r e s t r i c t i o n of the 

Independence of the Judiciary, the removal of Jews from the Bench for 

p o l i t i c a l or r a c i a l reasons, and the discharge of c i v i l servants of 

"non-Aryan descent", and of those whose po l i t i c e J . views did not comply 

with the requirements of the regime. S i m i l a r l y , i n the opinion of the 

Prosecution, p a r t i c i p a t i o n i n the destruction of the free trade unions in 

* c f . mge 316 et seq. above. , 
/Germany, 
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Germany, the attempt of the National-Socialist regime to subvert the 

influence of the Churches over the people and, i n p a r t i c u l a r , over the 

youth of Germany, the educational measures of the regime and i t s control 

over the dissemination of information and the expression of opinion 

within Germany, constitutes p a r t i c i p a t i o n i n a common plan to commit war 

crimes, as set out In Count Cne. 

These and similar violations of c i v i c and individual rights of 

German citizens remain, however, outside the f i e l d covered by Count k.* 

The crimes against humanity (committed against Gorman citizens) which are 

contained i n the Indictment, are violations of the i n t e g r i t y of l i f e and 

body, violations of the right to l i f e and of the right to personal 

l i b e r t y , and - to a minor extent - violations of property r i g h t s . They 

were directed against membei's of p o l i t i c a l and r e l i g i o u s groups, vho were deer 

to be opponents of the National S o c i a l i s t regime, and, above a l l , against 

the Jews. 

The f i e l d of v i o l a t i c n s of human rights of German citizens covered by 

Count 1 i s wider than that of the violations of t h i s kind covered by 

Count h. And, moreovor, tho violations i n Count 1, so far as they concern 

German c i t i z e n s , Include those i n Count h. The violations of human rights 

of German c i t l z s r ^ j which appear i n Count 4, are, i n other words, part of 

the violations included i n Cĉ .uit Cne. 

The Indict:ueit cices both acts of irhumanlty and persecution on 

p o l i t i c a l , r a c i a l or religio^is grounds, which vore committed p r i o r to the 

outbreak of war, e„id tl'C3e c c i a i l t t o l durijig the war. 

Their ccna-.ct.ic(i v i t h orl'cos vitH.lji the J u r i s d i c t i o n of the Tribunal 

required by .Ai-iic^o 6 (c) cf tlie CV.urter^* i s established i n the opinion 

of the Indictmont, by the policy i n which the crimes against humanity 

originated. The Indlc+.ment amphasizea repeatedly that they were 

persecution, j;e\.c(i3sicn and extermination of axl c i v i l i a n s who were 

considered by tha Nazi E-'gime as h o s t i l e to the common plan or conspiracy 

described i n Count 1.*** 

*** 

As basis for comparing the contents of Count 1 and Couat k, use has 
boon made of the Indictment and Judgment. After examiuation of the 
t r a n s c r i p t s , some qualifications may become necessary. 

Cf. page 316 abovo, and Part I,'chapter I , B of the Eeport. A r t i c l e 
6 (c) of the Chartor speaks of the connection v i t h either crimes 
against poaco or var crimes. The Indictment attempted to shov the 
connection of crlmos against humanity (committed before tho var) 
v i t h crimes against peace, but not v i t h var crimes. 

Cf. pago 326 abovo, p a r t i c u l a r l y footnote No. 

/To discover 
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To. discover the opinion of the Tribunal, i t i s proposed f i r s t to 

examine, tha section of the Judgment dealing with war crimes and crimes 

against humanity i n general.* 

Here we f i n d that the section "Murder and Ill-treatment of C i v i l i a n 

Population"** i s concemed exclusively with war crimes and crimes against 

humanity conmitted during the war. I t dwells at some length on the brutal 

suppression of a l l opposition to the German occupation au t h o r i t i e s , but i t 

refrains from examining the persecution of opponents of the Nazi Government 

i n Gormanj', as mentioned i n the Indictment. 

This section of the Judgment alludes moreover to the measures taken 

against Jews (during ths war); and more especially to those directed 

against the Jews i n occupied t e r r i t o r i e s . I t does not, however, attempt 

to distinguish between Jews of A l l i e d n a t i o n a l i t i e s and German Jews. 

The fate of the German Jews before and during the war i s reviewed i n 

d e t a i l i n the section "Persecution of the Jews".*** This section recounts 

the discriminatory laws, enacted aftor the seizure of power, which limite d 

the offices and professions permitted to Jews; and the r e s t r i c t i o n s which 

were placed on t h e i r family l i f e and t h e i r rights of ci t i z e n s h i p . * * * * 

I t i s observed that, by the autumn of I938, the Nazi policy towards 

the Jews had reached the stage where i t was directed towards the complete 

exclusion of Jews from German l i f e . Among the measures instanced as 

belonging to t h i s period wew: the organized Pogroms, the coll-.utiv fine 

of one b i l l i o n marks imposed on the Jews; the seizure of Jewish estates; 

the Te(rvl&t±ons r e s t r i c t i n g the movement of Jews to certain specific 

d i s t r i c t s within certain hours; the creation of Ghettos, etc. The 

Judgment then turns to the extermination of the Jews during the war. The 

offences described here occurred mostly i n the occupied t e r r i t o r i e s . Their 

victims were millions of Jews, mainly of P o l i s h and Russian o r i g i n . I t i s , 

however, clear from the text that the Jews of no country were spared. 

.\fter deaHr.g i n general terms with war crimes and crimes against 

humanity, the Judgment discusses "The Law Relating to War Crimes and Crimes 

against Himianity"***** • _.d states with respect to the crimes against 

humanity of interest here: " There i s no doubt whatever that p o l i t i c a l 

** 

Judgment, pages kh-kS. 

Judgment, page kQ et seq. 

*** Judgment, page 60 et seq. 

**** The violations referred to i n this passage interfered p a r t l y with 
fundamental rights and freedoms which are not involved i n the crimas 

towards the quest ion of crimes against humanity committed before the 
var, l i t t l e p r a c t i c a l iBrportance attaches to t h i s d i f f e r ence . 

***** Judgment, page 60 et seq. j ^ 

file:///fter


E/CNA/W.19 
Page 331 

opponents were murdered in Germany before the war and that many of them were 

kept in concentration camps in circumstances of great horror and cruelty. 

The policy of terror was certainly carried out on a vast scale and, in 

many cases, was organized and systematic. The policy of persecution, 

repression and murder of civilians in Germany before the war of 1939, who 

were likely to be hostile to the Government was most ruthlessly carried out. 

The persecution of Jews during the same period is established beyond a l l 

doubt."* 

After having established the facts, the Judgment continues: "To 

constitute crimes against humanity the acts relied on before the outbreak of 

war must have been in execution of, or in connection with, any crime within 

the Jurisdiction of the Tribunal."** 

As mentioned above, the necessity of establishing a connection between 

crimes against humanity committed before the war and crimes against peace, 

or war crimes, had been appreciated in the Indictment.*** 

Without expressing any opinion on the points put forward by the 

Prosecution, the Judgment proceeds: "The Tribunal Is of the opinion that, " ^ 

revolting and horrible as many of these crimes were, it has not been 

satisfactorily proved that they were done in execution of, or in connection 

with, any such crime. The Tribunal therefore cannot make a general 

declaration that the acts before 1939 were crimes against humanity within 

the meaning of the Charter, but from the beginning of the war in 1939 war 

crimes were committed on a vast scale, which were also crimes against 

humanity; and Insofar as the inhuman acta charged in the Indictment and 

* Judgment, page 65. 

** Judgment, page 65. 

**• Cf. tiage 330 above. Additional argumentt for this connection were 
submitted by the Prosecution during the Tiroceedlngs. It was pointed 
out that the collective fine imposed on the Jews in I938 and the 
confiscation of their financial holdings were apparently intended to 
procure the means required for armaments 

Moreover; an article entitled "Jewish question as a factor in 
German policy in the year I938" published in 1939 la the German 
Foreign Office Circular, was submitted with the object of showing 
that the connection of tho anti-Semitic policy with aggressive war was not 
limited to economic mitters. The article said, inter alia, "It is 
certainly no coincidence that the fateful year 1938 has brought 
nearer the solution of the Jewish auection simultaneously with the 
realizc.tlon of tho idea of Greater Germany, since tho Jewish policy 
was both the basis and the consequence of the events of the year 
1932.. The destructive Jewish spirit in politics, economy and culture 
paralyzed the power and the will of the German people to rise again... 
ThI healing of^th!s siclmess among the people was therefore 
certainly one of the most important requirements for exerting the force 
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committed after the beginning of the war did not constitute war crimes 

they were a l l cojmnitted i n execution of, or i n connection with, the 

aggressive war and therefore constituted crimes against humanity."* 

The Tribunal declined to make a general declaration "with regard to 

orimes against humanity committed before the war". I t remains to be 

examined i n v/hat manner the law established by the Tribunal has been 

applied i n the sections of the Judgment dealing with the accused 

i n d i v i d u a l l y . 

I t w i l l be necessary to investigate whether, at least i n specific 

cases, inhuman acts committed against German citi z e n s before the war 

were considered as crimes against humanity within the meaning of 

A r t i c l e 6 (c) of the Charter. Further, since, i n the opinion of the 

Tribunal, a l l inhumane acta c i t e d i n the Indictment and committed during 

the war constitute vax crimes or crimes against humanity within the 

meaning of the Charter, i t w i l l probably be possible to discover among 

the offences for which the accosed have been held responsible crimes 

against humanity committed against German citi z e n s or Stateless persons 

during the war. 

The two "sections of the general part of the Judgment which deal 

inter a l i a , with crimes against humanity committed against German citizens 

and Stateless persons, have already been reviewed.** 

Offences of t h i s type f a l l i n g within the pre-war period are, a l s o , 

the subject of the parts of the Judgment concerning Goering, F r i c k , 

Stricher and Funk. 

Of Goering i t i s said:*** "Goering persecuted the Jews, particularly 

after the November I938 r i o t s , and not only i n Germany where he raised 

the b i l l i o n Mark fund as stated elsewhere..."**** 

Concerning F r i c k , the Judgment states: "Uways rabidly anti-Semitic, 

Fr i c k drafted, signed and administered many laws designed to eliminate 

Jews from German l i f e and economy. His work formed the basis of the 

Nuremberg Decrees, and he was active i n enforcing them: Responsible for 

prohibiting Jews from following various professions and for confiscating 

t h e i r property..."WXMXK 

* Judgment, page 65. 

** Page 331 et seq. above. 

*** These and the following quotations are taken from the sections of the ; 
relevant parts of the Judgment e n t i t l e d "War Crimes and Crimes 
against Humanity". 

**** Judgment, paige 85. 

***** Judgment, page 99. 

/"The police 
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"The police officially f e l l under the Jurisdiction of the Belch 

Minister of the Interior, but PVick actually exercised l i t t l e control over 

Himmler and police matters. However, he signed the law appointing 

Himmler Chief of the German Police, as well as the decrees establishing 

and regulating the execution of orders for protective custody. Frcm the 

many complaints he received and from the testimony of witnesses the 

Tribunal concludes that he knew of atrocities committed in theso camps."* 

And in regard to Streicher: "For his twenty-five years of speaking, 

writing and preaching hatred of the Jews, Streicher was widely known as 

"Jew-baiter No. 1". In his speeches nnd articles, week after week, month 

after month, he infected the German mind with the virus of anti-Semitism 

and Incited the German people to active persecution. Each issue of the 

"Stiirmer" which reached a circulation of 600,000 in 1935, was f i l l e d with 

such articles, often lewd and disgusting. 

"Streicher had charge of the Jewish boycott of 1 April 1933- He 

advocated the Niu-emberg decrees of 1935. He was responsible for the 

demolition, on 10th August 1938, of the Synagogue in Nuremberg; and on 

10th November 1938 he spoke publicly in support of the Jewish Pogrom which 

was taking place at that time. 

"But i t was not only in Germany that this defendant advocated his 

doctrines. As early as 1938 he began to call for the annihilation of the 

Jewish race... Typical of his teaching was a leading article in 

September 1938, which termed the Jew a germ and a pest, not a human being, 

but 'a parasite, enemy ... who must be destroyed...*" 

"Other articles urged that only when world Jewrj had been annihilated 

would the Jewish problem have been solved, and predicted that fifty years 

hence the Jewish graves "will proclaim that this people of murderers and 

criminals has, after a l l , met its deserved fas.e..." A leading article of 

"Der Stlirmer" in May 1939, shows clearly his aim: "A punitive expedition 

must come against the Jews in Russia..The Jews in Russia must be killed..." 

"As the war in the early stages proved successful in acqixiring 

more and more territory for the Reich, Streicher even intensified his efforts 

to incite the Germans against the Jews. In the record are twenty-six 

articles from "Der Sturmer", published between August 19̂ 1 and September 1944, 

twelve by Streicher's own hand, which demanded annihilation and 

extermlnatlcn in unequivocal t^rms... 

"With knowledge of the extermination of the Jews in the occupied 

Eastern territories, this defendant continued to write and publish his 

* Judgment, pages 99-100. 
/propaganda 
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propaganda of death... .. 

"Gtreicher's incitement to murder and extermination at the time when 

Jews i n the East were being k i l l e d under the moat horrible conditions 

c l e a r l y constitutes persecution on p o l i t i c a l and.racial grounds i n 

connection with war crimes as defined by the Charter, and constitutes a 

crime against humanity."* 

Of Funk i t i s said: "In his capacity as Ifnder-Secretary i n the 

Ministry of Propaganda and Vice-Chairman-of the Soioh Chamber of Culture, 

Funl: had participated i n the early Kaj.i pr-Y^ra-'^e of economic 

discrimination against the Jevs. On -.Sth .'f;ys.-.ber l? 3 d , after the Pogrom 

of Ilovomber, ... he attended a mecti.ig h.*id ^i^irin.' the Chat.tianship of 

Goering to discuss the solution.of the Jewish problem, and proposed a 

decree providing for tho banr.log of Jsvs from a l l business a c t i v i t i e s which 

Goering; issued the same day under the authority of the Four-Year Plan. 

Funk had t e s t i f i e d that he was shoo>^d at the outbreak of 10th November, 

but on 15th November he mfi4e a spoocli describing these outbreaks as a 

"violent explosion of the disgust of the German people"; and saying that the 

elimination of the Jews from economic l i f e followed l o g i c a l l y t h e i r 

elimination from p o l i t i c a l l i f e . " * * 

• Goering,.Frick, .Streicher and Punk.were found g u i l t y on Count 4; 

crimes against humanity.committed against Gorman citizens (and Stateless 

persons) before the war constitute, however, only part of t h e i r offences, 

which include crlmos against humanity committed against A l l i o d nationals 

during the war. Conaociuently, i t cannot be demonstrated with certainty 

i n these cases that t h e i r crimes .against tjaanixy,. committed against German 

cit i z e n s before the.war, were relevant f o r the verdict on Count k. The 

l a s t paragraph of the section .quoted above,*>i* where the Judgment deals 

with Streicher, points,rather i n the opposite d i r e c t i o n . 

More enlightenment.con be derived from the ports of the Judgment which 

concern the accused organizations. In the part r e f e r r i n g to the Leadership 

Corps, under the heading "Aime and Activities.," the pre-war a c t i v i t i e s of 

the organization are reviewed,*i^**.and i t i s mentioned that members of the 

Leadership Corps collaborated with the Gestapo and S.D. i n searching for 

p o l i t i c a l opponents and_ contributed to the i r arrest and detention i n 

concentration camps. Ifeder the heading "Criminal A c t i v i t y " the Judgment 

* Judgment, pages 101-lCc. 

** Judgment page IO3. 

*** Page 333 above. 

**** ^ f . page 32U. 

/says: "These 
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says: "These steps which relate merely to the ccnsoliOation of control of 

the Nazi Party are not criminal under the view of the conspiracy to wage 

asGrossive war,* which has previously heen set f o r t h " . .Persons vho have 

reei-ned t h e i r membership p r i o r to 1 September 1939, f a l l therefore outside 

tho group declared criminal.** 

In the case of the Gestapo and S.D., under the heading "Criminal A c t i v i t y " 

i t i s said: "Originally ono of the primary functions of the Gestapo was the 

prevention of any p o l i t i c a l opposition to the Nazi regime, which i t 

performed with the assistance of tho S.D. The p r i n c i p a l weapon used i n 

performing t h i s function was the concentration camp. The Gestapo...vas 

responsible for the detention of p o l i t i c a l prisoners i n those camps. 

Gestapo o f f i c i a l s vere usually responsible for tho Interrogation of p o l i t i c a l 

prisoners at the camps. 

"The Gestapo and the S.D. also dealt with charges of treason and with 

question r e l a t i n g to the Press, the Churches and the Jews. As tho Kazl 

programe of anti-Semitic porBocution Increased i n Intensity the role 

played by these group- became increasingly Important. In the early 

morning of 10th November 1938, Heydrlch sent a telegram to a l l offices of 

the Gestapo and S.D, giving instructions for the organization of the 

Pogroms of that date, and Instructing them to arrest as many Jews as the 

prison could hold "especially r i c h ones"...By November 11th, I938, 
20,000 Jews had been arrested and many wore sent to concentration 

camps..."*** 

In a subsequent passage, the Judgment deals with crimes against 

humanity committed i n the occupied t e r r i t o r i e s during the war. I t then 

arrives at the following "Conclusion": "The Gestapo and S.D. were used f o r 

purposes which were criminal under the Charter involving the porsocutlcn 

and extermination of the Jews, b r u t a l i t i e s and k l H i n g s i n concentration 

camps, excesses i n the administration of occi^ied t e r r i t o r i e s . . . " * * * * A 

group of members of the Gestapo and S.D. more closely defined i n the 

Judgment was declared criminal: "The basis for t h i s finding i s the 

partiolpatioa of the organization i n war crimes and crimes against humanity 

connected with the war.""""** Here, too, persons who had ceased to bo 

* No reference i s made i n the Judgment to crimes against humanity 
committed by me-nbers of this organization before tho war and to 
the onlnion of the Tribunal with regard to such offences, ( c f . 
page 330 et seq. above. 

** Judgment, page 71 

*** Judgment, page 73. 

**** Judgment, page 75, 

***** Judgment, page 75. 
/members pr i o r 
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members prior to 1 Septecibor 1939: are excluded from tl.e crijdml group. 

In the case of the S.S., the picture is similar to that in the case of 

the Gestapo and S.D. Here, too, under the heading "Criminal Activity", the 

Jud.sment speaks of offences against German citizens conmitted before the war. 

To mention one example only: "From 193^ onwards the S.S. was responsible 

for the gviardlng and administration of concentration camps. Tlie evidence 

leaves no dcubt that the consistently brutal treatment of the iiraates was 

carried out as a reseat of the general policy of the S.S., which was that the 

Inmates were racial inferiors to be treated only with contempt".* 

Also in tha case of the S.S. (as in the case of the Leadership Corps and 

the Gestapo and S.D.) persons who belonged to the organization only before 

the war, i.e. during a period in which nothir.g but crimes against humanity 

committed against German citizens and Stateless persons can be charged 

against the organization,** are excluded from the group declared criminal. 

They are the persons who left the organization prior to 1 September 1939, 

that is, before the organization became respcnslble for war crimes and 

crimes against humanity other then the type mentioned above. 

The same principles were applied in the case of the S.A. Of the S.A. 

the Judgment says: "The S.A. was also used to disseminate Nazi ideology and 

propaganda and placed particular emphasis on antl-semltlc propaganda... 

"After the Nazi advent to powar and particularly after the elections of 

5th March, 1933, the S.A played an important role in establishing a Nazi 

reign of terror over Germany. The S.A. was involved in outbreaks of Violence 

against the Jews and was used to arrest political opponents and to guard 

concentration camps, where they subjected their prisoners to brutal 

mistreatment. 

"On 30th June and 1st ahd 2nd July, a purge of S.A. leaders occurred... 

This purge resulted in a great reduction in the Influence and power of the S.A. 

After 1934, it rapidly declined in political significance 

"Some S.A. units were used to blow up synagogues in'the Jewish pogrom 

of ICth and 11th November, 1930"-

After having established these facts, the Judgment concludes: 

"Vp until the purge beginning on 30th June 193*̂ , the S.A. was a 

group composed in large part of ruffians and bullies who participated 

* Judgment, page 77. 

** The part played by these organir.ations (in particular by the Gestapo and 
S.D.) in the atrocities committed in Austria and Czechoslovakia before 
1 September, 1939, raises legal problems which have not been touched upon 
in this section of the report (cf. however, Part I, Chapter I, B of the 
Report.) But nothing to be said in this connection affects the argument 
put forward in the text above. 

/in the Nazi 



in the Nazi outrages of that period. It has not been shown, however, 

that these atrocities were part of a specific plan to wage aggressive 

w a r , and the Tribunal therefore coiuiot hold that these activities were 

criminal under the Charter."* 

There was, moreover, no evidence to show that the members of the S.A. 

Generally participated in war crimes and crimes against humanity committed 

after 1 September 1939 The Tribunal therefore declined to declare tho S.A. 

to bo a criminal organization.** 

The Soviet member of the International Military Tribunal, who expressed 

a dissenting opinion in all cases of acquittal, and, in particular. In all 

other cases where the Tribunal did not declare an accused organization to be 

criminal, omitted to do so in the case of the S.A. He therefore seems to 

concur in the opinion of the Tribunal, as set forth in the preceding paragraphs 

in regard to crimes against humanity committed against German citizens and 

Stateless persons before 1 September 1939 

In view of the above mentioned findings, it is submitted that in the cases 

of Goering, Frlck, Streicher and Funk*** also tho verdict of guilty on Count k 

was not based on the crimes against humanity committed against German citizens 

or Stateless persons with which the defendants were charged. 

The parts of the Judgment dealing with the accused individually frequently 

mention undor headings auch as "Crimes Against Peace", "War Crimes and Crimes 

Against Humanity", "Criminal Activities", etc., (evidently by way of 

illustration), facts which in themselves do net constitute offences falling, 

in the opinion of the Tribunal, within its jurisdiction.**** No reliable 

conclusion can therefore be dravn from the fact that atrocities are mentioned 

mider headings such as those mentioned above. 

Crimes against humanity ccmmltted against German citizens and Stateless 

persons during the var are repeatedly mentioned in the parts of the Judgment 

dealing vith individual defendants.***** 

It v i l l be convenient in this connection, tc deal first vlth the 

organizations vhich wero declared criminal. 

* Judgment, page 80. 

** Judgment, page 80. 

*** Cf. page 332 et seq., above. 
***• Cf., for Instance, the section relating to Goering vhoro reference is made 

to facts vhich, in the opinion of the Tribimal (in this respect contrary to 
the opinion of the Prosecution) did not constitute participation in a 
conspiracy vithin the meaning of Article 6 (a) of the Charter. (Judgment, 
page 8k). Cf. further, the section "Criminal Activities of the Gestapo 
and S.D." (pags 33̂  et seq., above) and others. 

***** As to tho general part of the Judgment, cf. page 326 et seq. above. 

/The Judgment 
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Tlie Judgment says of tho Leadership Corps that i t was used to prevent 

German public opinion from reacting against the measures taken against the 

Jews i n the East. In 19'*-2, a confidential information b u l l e t i n vas sent to 

a l l Gauleiters and K r e l s l o i t e r s , e n t i t l e d "Preparatory measures for the final 

solution of the Jewish question i n Europe. Rumours concerning the conditions 

cf the Jews i n the East." This b u l l e t i n contained no e x p l i c i t statement that 

the Jevs vere being exterminated, but i t did indicate that they vere going 

to laboiur camps, and spoke of t h e i r complete segregation and elimination aM 

the necessity of ruthless severity. The -Judgment remarks that "Even at i t s 

face value i t indicated the u t i l i z a t i o n of the machinery of the Leadership 

Corps to keep German public opinion from r e b e l l i n g at a programme vhich was 

stated to involve condemning the Jews of Europe to a lif e t i m e of slavery". 

Further, there i s evidence that i n August 19hk, the Leadership Corps had 

knowledge of the deportation of 4'30,OCO jews from Hiuigary. 

As to the Gestapo and S.D., tho Judgment says: "On the 2'j-th January 1939; 

Heydrich, Chief of the Seciu-ity Police and S.E,, was charged with furthering 

the emigration, evacuation of Jews from Germany, and on 31st July 19 1̂, with 

bringing about a complete solution of the Jewish problem i n German dominated 

Europe. A special section of the Gestapo o f f i c e of the RSHA under 

Standartenfuhrer Eichmann was set up with r e s p o n s i b i l i t y f o r Jewish matters,.. 

Local of f i c e s of the Gestapo were used f i r s t to supervise the emigration of 

Jews and l a t e r to deport them to the East, both from Germany and from the 

t e r r i t o r i e s occupied during the war".* The Judgment continues with the 

notorious history of the Elnsatzgruppen and the wholesale slaughter of Jews.** 

Describing the criminal a c t i v i t i e s of the S.S., the Judgment says: 

"Through Its control of the organization cf the p o l i c e , particularly 

the Security Police and S.D., the S.S. was Involved i n a l l the crimes 

\rtilch have been outlined i n the section of t h i s Judgment dealing with 

the Gestapo and S.D."*** 

Mention has already been made of the r e s p o n s i b i l i t y of the S.S. as established 

by the Tribxinal, for the guarding and administration of concentration camps.*** 

In regard to the individual defendants accused, the Judgment states, 

int e r a l i a , that Goering was "the creator of the oppressive programme against 

the Jews...at home and abroad;"***** and that Kaltenbruaner, as chief of the 

RSHA since I9U3 was responsible f o r the offences vhich have been discussed In 

* Judgment, pages 73-7'+. 

** Judgment, page 7k. 

*** Judgment, page 77. 

**** Cf. pages 335-336. 

***** Judgment, page 86. 
/connection 
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connection v i t h the Gestapo and.S.D.* 

According to the Judgment, Eocenberg i s held responsible for the 

confiscation of Jevish property. As Minister for Occupied Eastern 

Territories (from 19 1̂ onvards) "he helped to formulate the p o l i c i e s of... 

o:;tormination of Jevs , and set up the administration vhich carried them 

out" "his directives providad for the segregation of Jevs ultimately i n 

Ghettos, his subordinates engaged i n mass k i l l i n g of Jevs " In 

December "Rosenborg made the suggestion to H i t l o r that i n a case of 

shooting 100 hostages Jevs only be used."** 

In the opinion of tho Tribunal, Frank, too, i n his capacity of Governor 

General of tha Occupied Polish T e r r i t o r y , i s to bo held responsible for the 

persecution of the Jevs i n the General Government. "The area o r i g i n a l l y 

contained from 2,500,000 to 3,500,000 Jevs. They vere forced i n Ghettos, 

subjected to discriminatory lav s , deprived of the food necessary to avoid 

starvation and, f i n a l l y , systematically and b r u t a l l y exterminated By 

25th January 19kh, Frank estimated that there vere only 100,000 Jevs l e f t . " * * * 

The crimes against humanity, against German ci t i z e n s and Stateless 

persons, both before and during the var, for vhich F r i c k , Streicher and 

Funk vere held responsible have been mentioned above. 

Schierach, as the Tribunal established, was implicated i n the persecution 

of the Jews.**** 

The examples of crimes against humanity committed against German citizens 

and Stateless persons during the war, which are instanced i n the Judgment, 

were, apealdng generally, directed against Jews regardless of t h e i r 

n a t i o n a l i t y . The Judgment indicates, i n one or two passages, that there 

were German Jews amongst the victims;***** as a r u l e , no attention i s paid 

to the nationality of Jewish victims. 

Crimes against humanity, committed against German citizens, other than 

Jews, dtu-ing the war, are only sparingly mentioned i n the Judgment. A l l that 

can be discovered. Indeed, apart from the facts stated i n the general part 

of the Judgment and recorded above,****** aro one or two remarks i n the section 

concerning F r i c k . There, i t Is s a i d , that Frlck signed the decrees 

establishing Gestapo Ju r i s d i c t i o n ovor concentration camps, including the 

* Judgment, pages 93 and ?4 ( c f . pages 33^ and 335 above.) 

** Judgment, pages 95 and 96. 

*** Judgment, page 97 

**** Judgment page Ilk. 

***** Cf. for example, Judgment, page 7̂  and page 338 above. 

****** Cf. page 329 et seq., above. 
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execution of orders for protective custody.* The Judgment points out In 

several passages that these decrees also affected German nationals both 

before and during the var. 

No defendant vas found g u i l t y on Coimt k (Crimes against Humanity) 

merely In viev of crimes against humanity committed against German citizens 

and Stateless persons during the var. The general opinion as to these 

offences held by the Tribunal** hovever, leaves no doubt that they vere 

considered as f a l l i n g v l t h l n the J u r i s d i c t i o n of the Tribunal and vere 

therefore taken into account. 

6. Summary and Conclusions 

The conclusions reached so far may be summarized as f o l l o v s : 

1. The International M i l i t a r y Tribunal i s , i n substance as v e i l as 

i n name, an international t r i b u n f i l . 

I t has been suggested i n certain quarters that i t vas the intention 

of the parties to the agreement of 8 August lSl+5, vho, by debellatio 

had become the Joint sovereigns of Germany, to establish i n substance. 

Joint m i l i t a r y tribunals under municipal l a v , rather than a t r u l y 

intematlonal t r i b r m a l . On the other hand, i t must be pointed out 

that the Tribunal originated, l i k e any other international court or 

t r i b u n a l , i n an International treaty and that I t vas not the Control 

Council for Germany but the Governments of the States parties to the 

agreement, vhlch established the Tribunal and appointed i t s members. 

Moreover, i t should be noted that the four signatories were acting, 

to use the vords of the "'reamble of the Agreement, " i n the Interest of 

a l l the United Nations". The agreement vas conclioded, not only by the 

four occupying Povers, but also by the many other United Nations vhich 

adhered to i t , and i t vas intended - not for the prosecution of German 

var c r i n i n a l s only - but for the prosecution of the "Major War Criminals 

of the European Axi s " . 

2. The judgment derives the J u r i s d i c t i o n of the Tribunal from tvo 

different so.a-ces: 

la) from the Joint sovereignty over Germony assumed by the four 

A l l i e d Povers vhlch created the Tribunal. I t i s generally 

accepted that sovereignty over t e r r i t o r y i s acquired i f , after 

subjugation of t h i s t e r r i t o r y , a State declares i t s annexation and 

i f , moreover, such declaration has been recognized by the other 

States of the v o r l d . The four Povers, then i n complete control of 

Germany, assumed by the B e r l i n Declaration of 5 June 19̂ +5, "supreme 

* Judgment, pages 99-10<3. 

** Judgmont, page 65 ( c f . pages 331-32 above). 
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authority with respect to Germany". They announced the limited 

purposes of their declar'ation and it was said not to effect any 

annexation. Since the Wider right of annexation includes the 

lesser rights clarlmed hy the Berlin Declaration, and since this 

declaration has been recognized by the United Nations and neutral 

States, the exercise of powers of legislation, adjudication and 

administration in Germany by the four Allied Powers, appears 

permissible under international law. Consequently, the parties 

to the Agreement of 8 August 19^5, have the power to enact the 

Charter annexed to tho Agreement as a legislative act for Germany. 

(b) The Judgment fiu-ther ma}:es reference to the international 

basis of the Ti-ibiuoal's Jurisdiction. International law limits the 

criminal Jurisdiction of a State; thero is no doubt, however, that 

every State has the authority to set up special courts to try any 

person within Its custody who commits war crimes - at least if 

such offences threaten its security. It is believed that this 

Jurisdiction is broad enough to cover the Jurisdiction over 

violations of human rights of German citizens and Stateless persons, 

which the Tribunal assumed.* 

(c) A third source of the Jurisdiction of the Tribunal Is 

suggested by the Preamble to the Agreement of 8 August 19^5; it 

says that the 'signatories" when concluding the Agreement, were 

"acting in the interests of all the United Nations"; and Article 5 

of the Agroemont declares that "any Government of the United Nations 

may adhere to this Agreement". Legal writers have pointed out that 

also Article 5 of the Moscow Declaration and Article 2 (6) of the 

Charter of the United Nations support, to some extent, the idea 

that the Pour Powers, acting in the Interest of the United Nations, 

had tho right to legislate for the entire community of nations. 

The Tribunal does not make any reference to this conceivable 

source of its Jurisdiction. 

3. Tho provisions of tho Chartor annexed to the Agreement of 

G August 191+5 are the law aprilied by the Tribunal. The acts defined in 

the Charter did not acquire the character of offences only by virtue of 

the Charter; they were offences under international law already at the 

time of. the creation of the Charter. 

1,'ith regard to crimes against peace, this has been shown in great 

detail by the Judgment. As the legal basis for the punishment of 

violations of human rights which are of interest In this part of the 

* Of. pago 314, Note 2. 
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report. I.e. the violations of human rights of Gorman citizens and 

stateless persons, v i l l c h i e f l y be found i n the provisions of the 

Charter concerning crimes against humanity, i t seemed appropriate to 

e::amlne f i r s t , vhether these provisions of the Charter, are merely 

declaratoiT of intornatlonrJ. l av as i t existed before tho execution of 

the Agreement of 8 August 19^5. 

Crimes against humanity, as defined In A r t i c l e 6 (c) of the Charter 

cover acts of inhumanity, and persecution on p o l i t i c a l , r a c i a l end 

reli g i o u s grounds, comnitted v l t h l n the t e r r i t o r y of a State against 

i t s ovn nationals, vhether they f a l l v l t h l n the period before or 

during the war. 

The question whether the Charter, insofar as i t includes t h i s 

t^^e of crimes against humanity, i s "an expression of International law, 

e::lstlng at the time of i t s creation",* i s controversial. 

The Judgment repeatedly stresses that the J u r i s d i c t i o n of the 

Tribunal i s limited to those crimes against humanity which are connected 

with crimes against peace or war crimes and only a t r o c i t i e s where the 

Tribunal found s u f f i c i e n t evidence for t h i s connection were talien into 

account i n the v e r d i c t . 

I t has been said before that Intematlonal law authorizes every 

State to set up special courts to t r y any person within i t s custody who 

commits war crimes, - at least i f such offences threaten i t s security; 

I t appears that t h i s J u r i s d i c t i o n comprises crimes against humanity 

connected with crimes against peace or war crimes. I t i s , therefore, 

submitted that at the time of the creation of the Charter an international 

basis existed for the J u r i s d i c t i o n over crimes, against humanity 

connected with crimes against peace or war crimes; and that the tribunal 

confined i t s e l f to the j u r i s d i c t i o n over t h i s type of crimes against 

humanity. 

h. The core of the Nuremberg indictment i s 'the common plan or consplrac/  

to commit crimes against peace (Count 1 of the Indictment). A l l defendants 

wore churgod with t h i s offence and i t i s , at the same time, the only 

offence charged against a l l of them. 

In the submission of the Indictment, the measures of the Nazis 

intended to promote t h e i r aims f i r s t to seize t o t a l i t a r i a n control over 

German;- and l a t e r to consolidate t h e i r p o s i t i o n of power within Germany 

are to be considered as "steps deliberately tal;en to carry out the 

common plan."** The destruction of the parliamentary system; the 

* Judgment, page 38. 

*-"• Judgment, r>age 14-3. 
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transformation of the States> provinces and municipalities, which had 

formerly exercised semi-autoilbmous powers, into administrative organs 

o." the central Government; the purge of the c i v i l service; the 

r e s t r i c t i o n of the independence of the Judiciary and t h e i r being 

rendered subservient to Nazi ends; the suppression of movements and 

croups which the Nazis regarded as obstacles to t h e i r retention of 

t o t a l control i n Germany, such as the suppression of the free trade 

unions, the attempt to subvert the Influence of the Churches ovor the 

people end i n particular over tho youth of Germany, and the persecution 

of p a c i f i s t groups; interference -.rith the educational system; the s t r i c t 

control of the expression of opinion and tho dissemination of information; 

the system of terror against opponents and suspected opponents of tho 

regime, t h e i r imprisonment vrLtliout J u d i c i a l process, t h e i r detention i n 

concentration camps where they were subjected to degradation, 

des-ooilmont, enslavement, torture and miarder; the policy oj? relentless 

persecution of the Jews, etc. - a l l these violations of c i v i c and 

individual r i g h t s , which sex-ved the Nazis to gain power i n Germany and 

to r e t a i n i t are covered by A r t i c l e 6 (a) of the Charter, as conceived 

by the Prosecution 

This ambitious scheme of the Prosocution vrhlch treats a l l violations 

of the fundamental rights and freedoms of German c i t i z e n s , guaranteed 

by the Weimar Constitution, which can be traced back to the Nazi regime, 

as phases i n the execution of the "common plan" - that i s as crimes 

against peace which f a l l within the J u r i s d i c t i o n of the International 

M l l l t a i v Tribunal, - was rejected by tho Tribunal. 

The Judgment, too, considers tho violations of c i v i c cjid individual 

rights of German citizens as part of a p o l i c y , the aim of which was to 

eliminate a l l opposition; to control completely the p o l i t i c a l and 

economic l i f e of Germany; to unite the people i n support of the p o l i c i e s 

of the Nazi Government, i n particular of t h e i r policy of large scale 

re-armament; to organize the resources of the nation so as to serve best 

the pumoses of war - and thus to prepare for war I t s e l f . Yet i n the 

opinion of the Tribunal, a l l t h i s forms part of a policy which i n i t s e l f , 

i s not criminal; i t preceded the conspiracy, which i s criminal under 

Ai'tlcle 6 (c) of the Charter, creating i t s p o l i t i c a l and economic 

pre-requisites; a conspiracy to bo criminal, must centre round a concrete 

plan "c l e a r l y outlined i n i t s criminal purpose" and "not too f a r removed 

from the time of decision and action",* 

* Judgmont, page . , 
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Only those accused whose participation in concrete plans of this 

sort wero proved, wero found guilty on Count 1 of the Indictment, 

(Common Plan or Conspiracy). They were Goering, Keitel, Raeder and 

Neurath, who were present at one or more of the meetings where Hitler 

disclosed his plans of aggression against Austria, Czechoslovakia and 

Poland; Hess, whose intimate relationship with Hitler places it beyond 

doubt that he knew of this and similar plans of Hitler's though he did 

not take part in any of those meetings; Ribbentrop, who was involved 

in the diplomatic activities preceding the aggression against Poland, 

and Rosenberg and Jodl who participated in the planning of the attack 

against Norway and Greece, Yugoslavia and Russia respectively. 

On the other hand, Frick, for many years the Minister of the 

Interior of the Hitler Regime, whose responsibility for the violations 

of civic and individual rights of German citizens Vas established by 

the Tribunal beyond doubt, was not found guilty on Count 1, as "before 

the date of tho Austrian Aggression he was concerned only with the domestic 

administration within the Reich."* 

The opinion of the Tribunal that responsibility for violations of 

human rights of Gorman citizens during the period of seizure of power 

by the NSDAP and consolidation of its position in Germany cannot be 

considered as participation In a conspiracy in the meaning of 

Article 6 (a) of the Charter, is, further shown in the parts of the 

Judgment dealing with the accused organizations. Also, the participation 

of the Leadership Corps, of the Gestapo and S.D., and of the S.S., in 

violations of human rights of German citizens, committed before the war, 

has been proved sufficiently. Nevertheless, persons who ceased to be 

members of those organizations prior to 1 ficptember 1939, were 

excluded from the groups declared criminal. 

5. /Ji examination of the Indictment insofar as it refers to crimes  

against humanity committed against German citizens and Stateless persons, 

shows that only a part of the violations of human rights dealt with in 

Count 1 of the Indictment have been brought under the notion of crimes 

against humanity. The destruction of the parliamentary system in Germany 

and of the existing local government institutions, the purge of the 

civil service end the judiciary rendering them subservient to Nazi ends, 

the suppression of the free trade unions, the elimination of the 

influence of the churches, the interference with the educational system, 

the control of the expression of opinion and the dissemination of 

information, etc., all of which are covered by Count One, remain outside 

tho field covered by Count k (crimes against humanity). ' 

* Judgment, mge 99- / 
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Crimes against humanity (committed against German citizen s ) which 

ore ci t e d i n the Indictment are violations of the i n t e g r i t y of l i f e 

and body, violations of the r i ^ i t to l i f e and of the right to personal 

l i b e r t y , and, to a minor extent, violations of property r i g h t s . They 

ore directed against members of p o l i t i c a l and re l i g i o u s groups, vho 

vere deemed opponents of the National S o c i a l i s t Beglmc, and above a l l , 

against the Jews. 

The category of offences c l a s s i f i e d i n tho Indictment as crimes 

against humanity, was somevhat extended during the proceedings, but 

the fact remains that the f i e l d of violations of fundamental rights 

and freedoms of German citi z e n s covered by Count 1 i s considerably 

vider than that covered by Count k and that moreover, the f i r s t includes 

the l a t t e r ; that, i n other vords, the vi o l a t i o n s of human rights of 

German citizens vhich are cited i n Count k form part of those dealt 

v l t h In Count 1. 

The Indictment considers acts of inhumanity and persecution on 

p o l i t i c a l , r a c i a l or religious grounds, vhich vere committed p r i o r to 

the outbreak of var, not less crimes against humanity than those 

vhich f a l l v i t h i n the time of var. The connection v l t h crimes v i t h i n 

the J u r i s d l c t i c a of the Tribunal required by A r t i c l e 6 ( c ) * of the 

Charter i s , i n the submission of the Indictment, shovn by the p o l i c y 

from which these a t r o c i t i e s originated. The Indictment stresses 

repeatedly that they are to be considered as persecution, repression 

and extermination of a l l c i v i l i a n s i n Germany vho vere deemed hos t i l e to 

the common plan or conspiracy described i n Count 1. They are the 

measures taken dinring the period of the seizure of pover and of 

consolidation of the position of the Nazis i n Gennany. I t has been 

said before that i n the opinion of the Trib'onal, these measures formed 

part of a policy vhich, i n I t s e l f , vas not criminal, but created the 

p o l i t i c a l and economic basis for a conspiracy criminal under 

A r t i c l e 6 (a) of the Charter. The crimes against humanity referred to 

i n the Indictment are, therefore, merely connected v i t h measures vhich 

preceded a conspiracy i n the meaning of A r t i c l e 6 (a) of the Charter 

as conceived by the Tribunal vhich, i n I t s e l f , however, did not 

constitute crimes against peace ( i . e . p a r t i c i p a t i o n i n a common plan 

or conspiracy to commit crimes against peace.) 

The Judgment states that acts of inhumanity and persocutlon 

referred to i n the indictment vhich vore committed before the outbreak 

Cf. pag-' 329 Note 1. 
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of var, constitute crimes against humanity only i f they vere i n connection 

with any crime within the J u r i s d i c t i o n of the Tribunal and declared, 

vithout oxprossing aaay view on the argument of the prosecution with 

respect to t h i s point, that " i t has not been s a t i s f a c t o r i l y proved 

that they were done i n execution of or i n connection with any such 

crime."* 

The Tribunal declined to "make a general declaration that the acts 

before 1939 were crlmos against humanity within the meaning of the 

Charter."** 

The parts of the Judgment dealing with the accused Individually, 

mention frequently under headings such as "crimes against peace", 

,"war crimes and crimes against humanity" and "criminal a c t i v i t i e s " , 

etc., acts of inhumanity or persecution committed against German 

citiz e n s before the war. 

The verdicts i n the cases of tho Gestapo and S.D., and the S.S., 

show, however, c l e a r l y , that such a t r o c i t i e s were not considerod as 

offences which f e l l within the J u r i s d i c t i o n of the Tribunal. Persons 

who belonged to the organizations only before the war, that i s , duress 

the period i n which nothing but acts of inhumanity and persecution 

directed against German ci t i z e n s and Stateless persons can be charged 

against the organizations, are excluded from the groups declared 

criminal. 'Hiey are the persons who l e f t the organizations p r i o r to 

1 September 1939, that I s , before the organizations became responsible 

for war crimes, and crimes against humanity, other than the type 

mentioned before. The same principles were applied i n the case of the 

S.A., which the Tribunal declined to qualify as a criminal organization. 

With regard to the Inhumane acts charged i n the Indictment and 

committed after the beginning of the war, the Judgment states that 

Insofar as they do not constitute war crimes they constitute crimes 

against humanity, as "they were a l l committed i n execution of or i n 

connection with aggressive war".*** 

Crimes against humanity committed against German citi z e n s and 

Stateless persons during the war are referred to i n the Judgment i n 

exceptional cases only, and.none of the accused was found g u i l t y on 

Count k solely i n view of such offences. The opinion as to these 

offences held by the Tribunal i n general, however, loaves no doubt 

that they were considered to f a l l within the J u r i s d i c t i o n of the 

Tribunal and therefoi-e taken into account. 

* Judgment, page 65 

** Judgment, page 65 

*** Judgment, page 65 
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B. MHITABY COtlRTS, mLTUm GOVERHMEHT COURTS 

AMD Cmmu COURTS 

The jurisdiction of tha International Itllitary Tribunal i s limited 

to l % j o r irar Criminals whom Article 1 of the Agreement of 8 August 19̂ +5, 
using the words of the Moscow Declaration of 30 October I9I+3, describes 
as "war crininals whose offences have no particular geographical location."* 

A broader legal foundation, a basis for the punlshnent of "war criminals 

and other similar offenders",** regardless of their rank and of the place 

where the offence was committed, i s provided by Control Council Law No. 10 

dated 20 December 19^5. 

Similar enactments of a l l i e d and former enen̂ y States (other than 

Germany) cover offences committed i n their respective territories or against 

their own citizens. Control Council Law No. 10 does not, as i t were, 

complementing these enactments, refer only to offences committed 

Germany or against Gonaan citizens; nevertheless, except for the Charter of 

the International Military Tribunal, i t i s the most Important legal basis 

for the punishment of these offences which has been created since the 

occupation of Genneny. 

Of the crimes enumerated i n Article II of Control Council Law No. 10, 

only crimes against peace (Article I l . l . a ) , crimes against humanity 

Article II.l.c) and membership i n groups or organizations declared criminal 

by the Intematlonal MHitarj' Tribunal (Article I l . l . d ) come under 

consideration in this part of the Report. Violations of human rights of 

German citizens and Stateless persons have been treated In the t r i a l s which 

are of Interest i n this connection as crimes against humanity; i n one or two 

indictments, they were brought under the heading of crimes against peace 

and, as w i l l be shoxm later , they ore indirectly connected with the crime 

defined us membership in a criminal organization. 

Article III of Control Council Law No. 10 p..ovides that the occtrpying 

authorities have the right to cause a l l persons charged with a crime under 

Control Council Law No. 10 to be brought to t r i a l before an appropriate 

tribunal; and that, i n each zone, the respective ^one commander determines 

or designates the tribunal by which such persons shall be tried; "such 

tribunals may, in the case of crimes committed by persons ot German 

citizenship or nntlonaltty against other persons of German citizenship or 

nationality or Stateless persons, be a German court i f authorized by the 

occupying authorities".*** 

* Cf. Port I, Chapter I, B. of the Report. 

»* Preamble of Control Council Law Nb. 10. 

*** Article I l l . l . d , Control Council Law No. 10. 

/Article III of Control 
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A r t i c l e I I I of Control Council l a v No. 10 adds that none of these 

provisions s h a l l impair or l i m i t the J u r i s d i c t i o n of po-.rer of any court or 

tribunal no\; or l a t e r established by a zone Commander i n his zone, and that 

the same aiiplles v i t h regard to the International M i l i t a r y Tribunal.* 

As a re s u l t of t h i s provision, a considerable number of courts of 

a different type, exercise a more or less concurrent J u r i s d i c t i o n over 

offences relevant In t h i s connection, both i n the Uhlted States Zone, and i a 

the B r i t i s h Zone.** 

Courts vhich existed before Control Council Law No. 10 vas enacted 

and vhich irere henceforth to exercise J u r i s d i c t i o n also over offences defined 

by t h i s l a v are the " M i l i t a r y Government Courts". They vere established by 

Ordinance Ho. 2, Issued by the Supreme Commander, A l l i e d Expeditionary Force, 

on 18 September l^kk, and they vere continued for a period i n both zones,*** 

af t e r the zones of occupation had been determined. In the B r i t i s h Zone, they 

vere l a t e r * * * * replaced by the so-called "Control Commission Courts".***** 

The M i l l t a r : ' Govemment Co-jrts (as v e i l as the Control Commission Courts) 

have J u r i s d i c t i o n over " a l l offences under any proclamation, lav or ordinance, 

notice or order issued by or under the authority of the M i l i t a r y Govt****** 

or of the ;jJLied Forces".******* Their J u r i s d i c t i o n , therefore, covers the 

offences defined by Control Council Lav No. 10, i n p a r t i c u l a r crimes against 

peace, crimes against humanity and membership i n criminal organizations. 

A r t i c l e I I I . 2 of Control Council Lav No. 10. 

As at nresent s u f f i c i e n t information i s available only v l t h regard 
to t h e " B r i t i s h and United States Zones, t h i s section i s limited to 
the courts i n these zones of occupation. 

Cf. Note 3-

By Ordinance No. 68 dated 1 Jenuarj' 194?. 

The Control Commission Courts d i f f e r f-om the M i l i t a r y Govemment 
Coia-ts mainly i n t h e i r composition: the members of the l a t t e r are 
o f f i c e r s of the a l l i e d forces (./^icle IV .4, Ordinance No. 2, df. 
l a t e r amcntoients, i n pa r t i c u l a r U.S. Amendment to M i l i t a r y Govemnent 
Ordinance No. 2 of 30 January 1546 and B r i t i s h Ordinance No. 2? of 
30 Iferch 19̂ 6̂)5 Jud-es of the Control Commission Coiu-ts may be 
c i v i l i a n s . A Judge of a Control Commission Court of higher standing 
( i . e . the Coui-t of Appeal and High Court), must be qu a l i f i e d to 
T^ractice as an advocate or a s o l i c i t o r i n any part of the B r i t i s h 
i t o i r e , or must have held J u d i c i a l o f f i c e therein ( A r t i c l e IV, 

SS^of'^^5uS:Ta^SSy^^iSm:^^^ " 

Or after i t s establishment on 30 August 1945 issued by or under the 
authority of the A l l i e d Control Council for Germany. 

A r t i c l e I I . 2 . b , Ordinance No. 2; c f . A r t i c l e 111.3.1), Ordinance No. C 
enacted for the B r i t i s h Zone. 

/The same offences 

« 

*** 
**** 

****** 
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The sane offences are subject to the J u r i s d i c t i o n of the " M i l i t a r y 

Tribunals", vhich vare set up i n the United States zone after Control Council 

Lav No. 10 liad been issued. Pursuant to A r t l c l o I of Ordinance No. 7* by 

vhich they '.rere established. M i l i t a r y Tribunals have the "pover to t r y and 

punish persons charged with offences recognized as crimes i n A r t i c l e I I of 

Control Council Lav No. 10...". Their J u r i s d i c t i o n , does not, hovever, 

prejudice "the Jm-isdlction or the povers of other courts established or vhich 

mas'- be established for the t r i a l of surh offencos". 

The Goman courts could not apply Control Council Law No. 10 

imuediately after i t s enactment because by virtue of Lav No. 2, Issued by 

the Supreme Comnander, / t l l i e d Expeditionary Force, on I8 lepteinber, 19̂ ,̂ 

"cases involving offences against any order of the a l l i e d forces or any 

enactment of m i l t a r y Oovemment or Involving the construction or v a l i d i t y 

of any such order or enactment", ( A r t i c l e Vl.lO.d) Were placed outside t h e i r 

J u r i s d i c t i o n . * * 

Law Nb. 2 remained i n force after the zones had been established; late? 

i t was amended, both i n the B r i t i s h and the Itoited States zones of occupation. 

In the United States zone, cn Instruction issued as early as 

12 January 191+6*** deals v i t h the J u r i s d i c t i o n of ordinary- German courts over 

German citizens charged v i t h crimes against humanity committed pgalnst 

German citi z e n s or Stateless persons. This Instruction providos that 

German courts i r i l l "perform the duty of bringing to Justice Germans or other 

non-ltaited Nations nationals other than major var criminals accused of 

crimes against humanity, where such crimes are offences against the l o c a l l a v 

and where the victims of the crimes are of German or other non-United Nations 

n a t i o n a l i t y " . 

The above-mentioned / i r t i c l a VT.lO.d. of M i l i t a r y Government Lê w No. 2 

iTEs modified by Amendment No. 2 to t h i s law.**** Also, A r t i c l e VI of 

m i l t a r y Government Lav No. 2, as amended, provides that "except vhen 

expressly authorlzod ... no Germen court s h a l l assert or exercise 

J u r i s d i c t i o n " i n t e r a l i a , " i n cases Involving offences against an;- order 

of the m i e d Forces or any enactment of the Control Council or M i l i t a r y 

Government"; on tho other hand, cases "involving the construction or v a l i d i t y 

of any such order or enactments" i-rere no longer outside t h e i r J u r i s d i c t i o n . 

* The Ordinance became effective on I8 October 19'+6. 

** • Pursuant to A r t i c l e VI, Lav No. 2, "German Courts v i t h i n the occupied 
t e r r i t o r y " may assert or exercise J u r i s d i c t i o n i n cases of thic type 
only "vhen expressly authorized by M i l i t r r y Government". 

*** Letter, Ec, USFET, dated 12 January I9I+6, A.G. OlU.l, GSC-AGO, 
Subject: Amendment to Directive "Administration of M i l i t a r y Government 
i n the Ifaited States Zone i n Germany, 7th, July 19i+5". 

**** "Amendment No. 2 to Millter;- Government Lav No. 2" became effective on 

15 October 1946. , 
/From thi s 
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From this it vcs concluded that, the Gennan courts wero now en̂ jowered "to 

apply the prov-isions of Contj-ol, Council Lnw No. 10 in oil cases which have 

•been properly brouglit before them, that is, where the alleged crime against 

humanity is li:;e-.rLsa an offence against German law and was committed by a 

German or non-United Nations national against Germans or persons of 

non-ltoited ITations nationality".* 

Conseĉ ûently even after tho enactment of Amendment No. 2 to Military 

Government Law No. 2, German courts, unless specifically authorised, were 

prevented from.exercising jurisdiction over those crimes against humanity 

(comnitted against German citizens or Stateless persons) which did not 

constitute en offence under German law. 

In the British Zone first Ordinance No. 20 of 1 January 1946, 

stipvU-ated that "Military Government maj' ... confer upon the German courts 

Jurisdiction to try offences against any Ittlitary Government enactment or 

against any provision of any such enactment". (Article I.l of the Ordinance). 

Article II.3.d of the same Ordinance provides that such Jurisdiction shall not 

be er.clusî 'e but concurrent with that of Militarj- Government Courts. 

Article Vl.lO.d of Military Government Law No. 2 was aiasnded by 

Ordinance No.Z9** ot l6 April 19̂ !̂ . Article I of the latter Ordinance provides 

in a similar w to the corresponding amendment issued in the Urdted States 

zone - that "except ̂ en expressly authorized by Militar;'- Government, no 

German court i/ithin the ooc\xoi.e& territory shall assert or exercise Jurisdiction 

inter all» in "cases involving offences against any enactment of the Control 

Cornell or Military Government or any order of the Allied Forces where such 

enactment or order does not expressly grant Jurisdiction to the German courts 

in respect of offences against i t " . 

Finally, with reference to /jrtlcle Ill.l.d, of Control Council Lew 

No. 10,*** Ordinance No. kj of 30 August 1946 authorized the ordinar;' German 

courts to exercise Jurisdiction "in all oases of crimes against humanity as 

defined by Article II, paragraph I.e. of Control Council Law No. 10, 

committed by persons cf German nationality against other persons of German 

nationality or Stateless persons". 

* Letter of the Office of Military Government for Bcvarla dated 
15 Septenber 194? - AG.014.1, MG3.LGC, Subject: "Trial by German Courts 
of crimes against humanity". 

** Ordinance No. 29 as irell as the United States Amendment No. 2 to 
Militrry Government Law Nb. 2 are based on Control Council Law No. 4 
dated 30 October 1945¬

*** Cf. page 3 ^ above. 
/in the united States 
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In the Iftitted States zone, the Jvrisdlction of the CJerman covats over 

crines against humanity is concurrent vith that of the Militir:^ Government 

Courts* and the Military Tribunals** and in the British Zone, vith the 

Jurisdiction of the Control Commission Courts.*** 

.iirticle 10 of the Charter annexed to the /agreement of 6 August 1945, 

stipulates that "in cases where a gro'i^ or organization is declared criminal 

by the Tribur^al, the competent national authority of any signatorj^ shall 

have the right to bring individuals to trial for membership therein before 

national, military or occupation courts." 

As stated above, cases of this tj-pe fall within the JuriPdlctlon of 

miitary Govertsnent Courts and Control Commission Courts respectively and 

ore further subject to the Jurisdiction of the Military Tribunals.**** 

In the United States Zone, Tribunals vere established by tha "Lav 

for Liberation from National-Soclalisr. and Militarism" of the Land Governments 

for Bavaria, Greater Hesse and Wuittemberg-Baden, dated 5 March 1946. The said 

Tribunals vere to classify persons "vho have actively supported the National-

Socialist tyranny, or are guilty of having violated principles of Justice 

and htananity or of having selfishly e:rplolted the conditions thus created",***** 

according to the categories defined by this Law and to impose the sanctions 

prescribed therein.****** After the termination of the first Nurnberg t r i a l . 

* Cf. page 346 et seq., above. 

** Cf. page 3̂*9 above. 

*** Cf. page 3*t7, note 6, above. 

**** Milltar;' Government Co-.artG and Control Commission Courts have 
dealt 1/ith/Such cases only ei:ceptionally, if at a l l . The 
indictments submitted to the miitary Tribunals charged 
the accxosed in appropriate cases with membership in criminal 
organizations In addition to other crimes. 

***** Article 1 of the "Law for Liberation from National-Socialism and 
Militarism'^. 

****** Article 24.1 of the Lav for Liberation. 

/these tribunals 
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these tribxmals* were entrusted with the trials of members of criminal 

orGanizations.** 

In the British Zone, the trial and punishment of members of crimlncl 

orcanlzations TOS entrusted by Ordinance No. 69 of 1 November 19l:-6*»«* to 

"German Tribunals", the so-called Spruchkamme..n, established simultaneously.*«• 

The preparation of cases against members of criminal organizations and 

their prosecution is the responsibility of Central German Logal Authority for 

the British Zone,***»* the so-called Central Legal Office.****** 

1. Jurisdiction 

It has been shown in the preceding section that in tha United States Zone 

of Control in Germany, crimes against peace, crimes against humanity and the 

crime of membership in criminal organizations, as they are defined in Control 

Council Law No. 10, fall within the Jurisdiction of "Military Government Courts" 

and "Military Tribunals"; that in the Pritlsh Zone the same crimes fall within 

the Jurisdiction of the Control Commission Courts, irhich in this zone replaced 

the Military Government courts; th.at in both zones concurrent Jurisdiction 

* The ISiited States authorities are in doubt whether these tribunals 
oî ght to be considered as covirts of lav. These doubts arise mainly 
i n view of Ai-tlcle 22 of the Law for Liberation which provides that 
criminal offences hy "IJational-Soclalists or Militarists especially 
"irar crimes and other offences whloh have remained unatoned under the 
National So.xTlist tyrrm:;-",.. .may be criminally prosecuted 
independently of this lew" and that "proceedings under this lav shall 
not bar pros'-jcutlon under criminal la.\r for the same offence". - On the 
other hand it must be noted that the members of the Tribunals are 
"independent and subject only to the law" (.'\rticle 27.1 of the Law for 
Liberation) and that the Tribunals are authorised and obligated "to 
decide on all cases without being bound by previous decisions of other 
agencies" (Article 31.1 of the Law for Liberation): In other irords, 
unlike those of administrative authorities, the Tribunals* decisions 
are not subject to instructions from authorities superior to them; the 
"Minister for Political Liberation" exerclsos only administrative 
sirpervision over the Tribunals (Article 27-3 of the Law for Liberation). 
The Tribunals' decisions era, however, subject to the control and 
suoervision which, pursviant to Article VII.12 of Militery Government IX' 
No. 2 is exercised o-rer the decisions of all German Courts. It may, 
therefore, be Justifiable to classify these tribunals as courts, that is 
as special courts. It should be added that in "in lopoBing sanctions" 
imder the Law for Liberation, the Tribunals may tai:e into account 
"T)en?lties Imposed in crixainal proceedings for the same act", 
(/jrtlcle 22.2 of the Law for Liberation). 

** Letter of the Office of Ilillter:' Government for Germany (United States) 
dated 9 April 194-7, AG.010.6 (I.A.) Subject: Trial of Members of 
Criminal Organizations under the Law for Liberation. urxmxnai urganizâ x̂ons unaer xne î w lor ̂ .oeraxion. 

«** Ordinance No. 69 became effective on 31 December 1946. 

**** Article I.l of Ordinance No. 69. 

***** Article IV.8 of Ordinance No. 69. 
***** T*!fl't.'?'hl i flbftd bv fVrfli-nnnr^ft Tin. u-1 ni Established by Ordinance No. 4l of 1 October 1946. 

/over crimes 
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over crlmos against h-jmanity, so for as they are directed against German 

citizens nnd Stateless persons, i s exercised hy the ordinary German Courts; 

and that i n both zones German Special Tribunals are entrusted with the t r i a l s 

of members of organizations declared criminal. 

The m i i t a r y Government Courts were established during the i n i t i a l 

stage of the occupation of Germany. Proclamation No. 1 of 18 September 19̂ 4 

declared that "supreme l e g i s l a t i v e . J u d i c i a l and executive authority and 

powers within the occupied t e r r i t o r y are vested" i n General Elsenhower "as 

Supreme Commander of the A l l i e d Forces and as M i l i t a r y Governor and (that) 

the M i l i t a r y Government i s established to exercise these powers (under his) 

directions".* 

Ordinance No. 2, by which the M i l i t a r y Government Courts were 

established, was Issued on the same day, pursuant to the powers under 

Proclamation No. 1. 

The M i l i t a r y Government Courts were established under the rules of 

International laW which permit an occupying poirer to replace the ordinary 

courts of the occupied t e r r i t o r y by i t s own m i l i t a r y courts.** 

The J u r i s d i c t i o n of the M i l i t a r y Govemment Courts thus established 

i s derived from the right of everiy occupying power to administer law i n 

occupied t e r r i t o r y , and i s subject to the limitations which are In^iosed by 

international law upon the J u r i s d i c t i o n of an occupying power. 

The basis of the J u r i s d i c t i o n of the M i l i t a r y Government Courts was, 

however, modified by the B e r l i n Declaration of 5 June 1945*** and by the 

subsequent establishment of the zones of occupation. 

After the Governments of the IMlted States, the Itolted Kingdom and the 

IMlon of Soviet S o c i a l i s t Eepublics and the Provisional Government of the 

French Republic had assumed "supreme authority \r±th respect to Germany", i t 

was announced by Proclamation No. 1 - M i l i t a r y Government, Uhlted States Zone, 

dated 14 July 1945 - that i n the l a t t e r Zone a M i l i t a r y Govemment had been 

established under the authority of the Commanding General, Ifcited States 

Armed Forces i n Europe,**** orders issued by or under the authority of the 

Supreme Commander, A l l i e d Expeditionary Force remained i n force u n t i l revoked 

or modified; " i n applying such orders now outstanding within t h i s Zone, a l l 

references to Supreme Commander, A l l i e d Expeditionary Force and to A l l i e d 

M i l i t a r y Authorities s h a l l be construed as referring from th i s date fon/ard 

* Proclamation No. 1, Section I I . 

** Cf. L. Oppenheim, International Law, Volume I I . (6th E d i t i o n , revised, 
edited by H. Lauterpacht) London, 1944, page 3̂ -8, et seq. 

*** Cf. page 312 et seq. above. 

**** United States Proclamation No. 1, Section I I . 

/to the Commanding 
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to the Connanding General, United States Armed Forces In Europe, to the 

Armed Forces of the United States i n Germany and to the United States 

M i l i t a r y Authorities i n Germany respectively."* 

F i n a l l y , Pi'oclamation of 30 August 19^5** announced the establisliment 

of the Control Council and conferred upon i t "supreme aiithority i n 

matters affecting Gemanj' as a whole".*** Iho Proclamation declaimed thet 

any orders issued vnder the authority of the Commanders i n Chief, for 

t h e i r respective zones of occupation, were continued i n force.**** 

The J u r i s d i c t i o n of the M i l i t a r y Government Courts i s therefore 

no longer "based on the authority and pmrer of the Supreme Commander, 

A l l i e d E::pedltionary Force. Tliose courts are, at present, the J u d i c i a l 

agencies of the M i l i t a r y Governments of t h e i r respective zones. 

Moreover, t h e i r Jiu-isdlction i s no longer stibject to the l i m i t a t i o n s 

imposed on an occupying Porter. The soui'ce of t h e i r J u r i s d i c t i o n i s now 

the sovereignty of the four A l l i e d Powers over Germany.***** 

The position of the M i l i t a r y O^ibunals set up i n tlie United States 

Zone i s s i m i l a r . I t has been expressly said of them****** that they were 

established "pursuant to the powers of the M i l i t a r y Governor for the 

United States Zone of Occupction within Germany and further pursuant 

to the powers conferred upon the Zone Commender by Control Council Law 

No.10******* and A r t i c l e s 10 and U******** of the Charter of the 

International M i l i t a r y Tribunal...." 

For the same reasons the Control Commission Courts, established i n 

the B r i t i s h Zone, may assume a J u r i s d i c t i o n which i s not subject to the 

l i m i t a t i o n s of tho J-jrisdiction exercised by an occupying Power. 

* United States Proclamation No.l, Section I I I ; s i m i l a r l y the 
B r i t i s h Ordinance No.4 of the same date declares "that on 
14 July 1945, the Commander-iii-Cliier of the B r i t i s h Zone of Centre! 
assumed a l l authority and ixr-yer theretofore possessed and exercise 
by the Supreme Ccasmandor, / H i e d Expeditionary Force within the 
B r i t i s h Zone." Here too, orders previously issued remained in 
force for the time being and wore based from that date orarards oa 
the authority of tho Commander-in-Chief of tho B r i t i s h Zone of 
Control. 

** Control CoT-mcil Proclamation No.l. 

*** Control Council Proclamation Uo.l, Section I I . 

Control Council Proclamation No.l, Section I I I . 

Cf. page 312 et seq. above. 

A i t i c l e I I of Ordinance No.?. 

*'"""""' Cf. pago 347 above, et seq. 

(imKMxit-K Cf. page 352 above. 

/ F i n a l l y , 
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Flncaiy, the Germaia courts which are of interest i n t h i s part of 

. tho Report are also subject to the sovereign powers of the Control 

Council m-\&. the M i l i t a r y Governor of t h e i r respective Zones.* 

2. Tho Law Applied 

Control Council law No.10 concerning the '"Fjnishinent of persons 

g u i l t y of war crimes, crimes against peace and against humanity"** 

defines crimes gainst peace (.Article I l . l . a ) and crimes against humanity, 

(.\rticlc I I . l . c . ) i n a similar way***- to Ai-ticlee 6(a) and (c) of the 

Charter of the Internaticnal Military' Tribunal. Pursuant to A r t i c l e s 

9 aiid 10 of the Cliarter, Control Council Law Ho.10 deals, i n addition, 

with the crime of "membership i n categories of a criminal group or 

organization declared criminal by the International M i l i t a r y Tribunal". 

ifjrticla I l . l . d ) . 

The provisions of substantive law contained i n Control Council Law 

Ho.10, further ley down the punishment which may be imposed for crimes 

defined by that Lnw. ( A r t l c l o II.3.). They deal also with the r e s p o n s i b i l i t y 

of a Eead of State or responsible o f f i c i a l s of Government Departments 

( A r t i c l e II.4.a) and with the defence of superior order ( A r t i c l e II .4.b),**** 

and f i n a l l y with questions concerning the statutes of l i m i t a t i o n , 

immunity, pordcn and amnesty (A r t i c l e II.5) .***** 

Control Council Law No.10 was intended, inter a l i a , "to give effect 

to ... the London Agreement of 8 Augu.st 19'̂ 5, and the Charter issued 

pursuE:it thereto", and i n A r t i c l e I i t made the Agreement of 8 A-ogust 19̂ 5 

on lnte^?-al part of t h i s Law. I t has been said****** that by Control 

Council Law No.10, provisions of international law - namely tho provisions 

* The German courts and th e i r control by M i l i t a r y Government 
respectively are dealt with by M i l i t a r y Government Law Ho.?; of 
IC Sopterber 19hh, Control Cooncil Pi-oclamatlon Uo.3 of 
20 October 1945, Control Council Law No.4 of 30 October 1945, 
B r i t i s h Ordinance no.29 of l6 A p r i l 1946 and United States 
Amendments BOB. 1 and 2 to M i l i t a r y Government Law No.2 of 
2 March and 15 A p r i l 1946, respectively. 

** Enacted on 20 December 1945. 

*** As to deviation, c f . page 356 below. 

**** A r t i c l e II.4.e end b. of Control Council Law No.10, correspond with 
A r t i c l e s 7 and 8 resixsctlvely of the Cliarter of the Interriational 
M i l i t a r y Tribunal. 

***** Tlie text of A r t i c l e II.5 of Control Council Law No.10 runs as follows: 
"In each t r i s i l or prosecution f o r a crime herein referred 

t o , the accused s h a l l not be e n t i t l e d to the benefits of any 
statute or l i m i t a t i o n i n respect of the period from 
30 January 1933 to 1 July 1945, nor s h a l l any immunity, pardon 
or amnesty granted under the Nazi regime be admitted as a bar to 
t r i a l or punisliment." 

****** Schwerzenbcrger, Op.cit, pege 335, V.o.21. 

/of substantive 
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of EubctLUitlve law contained in the Agreement of 8 August 19^5, and 
in the Charter annexed to i t - were transformed into German municipal 

law. 

HCT/ever that moi' bo, there is no doubt that Control Council Law 

No.10, in substance, js to be considerod as municipal law. It was 

isEuod i n c::erciso of the sovereign legislative power which the Four 

Allies had assumed with respect to Germany, in virtue of the Berlin 

Dccloi-Etion of 5 Jvne Vjh^, and i t wr.s enacted by the Control Council 

for Gennanj'- upon which, by the Proclamation of 30 August 19^5, these 

poirerc had been conferred "in matters affecting Germany as a whole."* 

It i c , In other words, a legislative act of the Control Council as the 

legitimate successor of the last German Government.** 

It lies ali-eady been pointed out*** that only those crimes against 

humanity f a l l within tho Juriediction of the International Military 

Ti'ibunal wlilch wore committed "in execution of or in connection with 

any criiae within the Jurisdiction of the tribunal"**** (that i s , in 

connection with crimes against peace or war crimes). It has been 

submitted that only this type of crimes against peace is covered by the 

concept of universality of Jurisdiction over war crimes,***** and that 

the remaining crines against humanity are left exclusively to domestic 

Jurisdiction. 

Tho Jurisdiction of the courts and tribunals which apply Control 

Council Law Ho.10, rests on the sovereignty over Germany which the four 

mied Powers have assumed. Law No. 10 was enacted by the Control 
Council, the supremo authority in Germany. It is municipal law, not 

international law like that embodied in the Agreement of 8 August 19̂ 5 

and In the Charter of the International Military Tribunal. 

* Cf. page 355 above. 

** H. i:elGen, tho Legal Status of Germany According to the roclaratlon 
of Berlin - Tlie American Journal of International I.«w, Volume 39 
(I9 r̂5) page 5I0 ot seq. 

*** Cf. page 3lh and page 315 et seq. above. 

**** Article 6(c) of the Charter of the International Military 
Vrib-onal. 

****-̂ ^ Cf. page 314 note 2. 

/The Jurisdiction 
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The Jui'isdiction of these coiirts and trib\mals with respect to 

crimes egainst humanity i s , therefore, not limited in the same way as 

the jTU-isdiction of the International Militej^r Tribunal. Control 

Council Law IIo.lO similarly to Article 6(c) of the Charter defines as 

crimes against humanity, atrocities wid offences committed against any 

civilian population, or persecutions on political, racial or religious 

groiuids, whether or not in violation of the domestic law of the country 

where perixjtrated;* deviating from the Charter, i t includes, however, 

hoth crimes against hvmanity ccnmitted in connection with crimes 

against peace, or with war crimes, and thoso where no such connection 

can ho shown. 

Consequently the jurisdiction of the previously mentioned military 

end occupation courts as well as the German courts, extend:̂  to crimes 

againiJt humanity which were eoamitted (against German citizens and 

Stateless persons) before the war and did not f a l l within the jurisdiction 

of tho International Military Tribunal. 

In the United States zone, i t was stated expressly, as early as the 

beglniilng of 1946** that the existing limitations*** of the jurisdiction 
of tho German courts did not exclude their jurisdiction over crimes against 

humanity committed by GcmianE against Gemen citizens and Stateless 

persons, end constituting offences under German Law.**** 

To mcl:e them accessible to German Courts in the United States 

Zone, which vere at that time prevented from applying Military Goverrjnent 

enactments,***** the contents of Control Council Lav Ho.10 concerning 

crimes against humanity ̂ rere re-enacted****** in a Lav of the Land 

Governments for Greater Hesse, Uurttemberg-Baden and Bavaria.******* 

Tills "Lav Concerning the Punlshnent of llational-Soclalist Crimes" 

deals vith "acts of' violence and persecution on political, racial or 

* Article II.l.c. of Control Council Lav Ho.lO. 

** Cf. page 350 note 1. 

*** Cf. page 3̂ 9 et seq. 

**** Also the jurisdiction of the German courts In the British Zone has 
at a l l times covered this type of crimes against humanity. 

***»:-* Cf. page 3̂ 9 above. 

****** An Identical lav vas later enacted for the Land Bremen. 

******* Identical lavs vere enacted by each Land Government on 1 May 1946 
. vith effect from 15 J'one 1946, pursuant to the legislative 

powers granted to these Land Governments by the United States 
Proclamation Ho.2 dated 19 September 1945. 
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a n t i - r e l i g i o u s grounds, that have gone unpunished under the National-

S o c i a l i s t tyrennj' f o r p o l i t i c a l , r a c i a l or enti - r e l i g i o u s reasons" 

( .Article I of the Law). I t provides that "prosecution s h a l l not he 

•barred bocauso the act i n question has at any tine by a law, a decree, 
rji ordinciiice or order of the National-Socialist Goverment or of one 

of i t o persons i n povrer, been declared exempt from punishment or after 

i t s cccmission t o be deemed lawful ..." ( A r t i c l e I I of the Law,)* The 

Law of 1 L'ay 1946 also contains provisions with regard to statutes 

of l i m i t a t i o n , immunity, pardon or amnesty, similar to those of 

A r t i c l e I I.5 of Control Council Law No.10.** 

The interpa-etation given by the United States authorities to 

Ajnendment No.2 of M i l i t a r y Govemment Lew ITo.2 (of 15 October 1946) 

eventually enabled the German Courts to apply Control Council Law 

No.10 i n cases of crimes against humanity ccmmltted against German 

ci t i z e n s and Stateless persons end constituting an offence under 

German Law.*** 

The Jui-isdiction of the German Courts i n the B r i t i s h Zone, over 

crimes against humanity against German citi z e n s and Statel.-ss persons 

i s based on Ordinance No.4? cf 30 August 1946.**** The German Courts 

exercising t h i s J u r i s d i c t i o n apply the provisions of substantive law 

of Control Council Law IIo.lO,***** A r t i c l e I I of the Ordinance moreover, 

provides that i n cases of crimes against humanity which consti^uLe 

offences under German law, "the charge against the accused may be 

framed i n the alternative and the provisions of A r t i c l e I I , paragraph 5 

of Control Cotmcil Law No.10****** s h a l l apply mutatis mutandis to the 

The d e f i n i t i o n of Control Council Law No.10: "... whether or not 
i n v i o l a t i o n of the domestic laws of the country where perpetrated" 
covers a wider f i e l d since i t includes acts for which no penal 
sanction was provided at the time they were committed. The 
pr a c t i c a l significance of t h i s d i s t i n c t i o n i s apparent i n cases 
of denunciation which ere t r i e d and pimished vmder Control Council 
Lew No.10 to which, however, as a r\.ae, the Law of 1 May 1946, 
does not apply. 

Cf, pago 356 note 2. 

*** Cf. page 349 et seq. i n particular page 450 Note 3, The practica'-
effect of t h i s devcloiment could only be demonstrated by a minute 
Investigation I n t o the difforenceR betvp«n Control Council Lav No.10 
and the Law of 1 May 1946, wlilch would go beyond t̂ hp pcop^ of this 
Eopcrt. 

**** Cf. page 350 above. 

***** Cf. a r t i c l e 1.2 of the Ordinance No.4?. 

****** Cf. page 356 Note 2. 
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offence under ordinary Gennan law".* 

Cases of membersMp In organiaationE declared criminal by tho 

International l l l l l t a r y Tribunal are l e f t , as a r u l e , i n both zones of 

occupation, to Geruon Special Tribunals.** 

In the United States zone, these Tribunals apply the "Law for 

Liberation from National Socialism and Ml l i t e r l s m " of 5 March 1946*** 

enacted by the Land Governments of Bavaria, Greater Hesse and 

Wurttemberg-Badan;**** the corresponding Special Tribunals established 

i n the B r i t i s h Zone, apply tbe B r i t i s h Ordinance No.69.***** 

3. Summai-y 

To summarize: 

(1) Violations of human rights of German citizens and Stateless 

persons so f a r as thoy corjstitute crimes against peace (that 

i s , conspiracy to ccmmit crimes against peace) or crimes 

against humanity within the meaning of Control Council Law 

No.10, f a l l , i n the United States Zone of Occupation, within 

the J u r i s d i c t i o n of the " M i l i t a r y Government Courts" and 

"Mil i t a r : ' Tribunals"; i n the B r i t i s h Zone of Occupation,****** 

within the J u r i s d i c t i o n of the Control Commission Courts which, 

i n t h i s zone, replaced the M i l i t a r y Government Courts. In 

both zones, crimes against humanity ccinmi.tted against German 

ci t i z e n s and Stateless persons are subject to the concurrent 

J u r i s d i c t i o n of the ordinary Gorman Courts. 

The crime of membership i n organizations declared criminal 

by the International M i l i t a r y Tribunal, which can also be brought 

into r e l a t i o n with violations of human rights of German citi z e n s 

Also M i l i t a r y Government Courts ( c f . page 3^9 et seq.) and Control 
Commission Courts ( c f . page 348 note 5 and note 6.). exercise 
J u r i s d i c t i o n over o i l offences under the laws of the occupied 
t e r r i t o r y or of any pert thereof". (Ai'ticle II.c of the Ordinance 
No. 2 of 18 Septeuber 1945, and si m i l a r l y A r t i c l e III.c of the 
B r i t i s h Ordinance No.68 of 1 January 194?). Vfhether and to what 
extent i n cases of crimes against h-ammiJty German law has boen 
applied by these courts besides Control Coimcll Law No.10, can 
only be shown by an exemination of the cases t r i e d . 

Cf. page 352 et seq. 

Cf. page 356 note 6. 

Cf. page 352 et seq, i n particular page 353 note 1 and the l e t t e r 
of the C i f i c e of M i l i t a r y Government for Germany (United States) 
of 9 A p r i l 1947, quoted there. 

Cf. page 353 above. 

Cf. pago .3W note 2. 
/and Stateless 
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emd Stateless persons, f a l l s likewise under the J u r i s d i c t i o n 

of the M i l i t a r y Government Courts, Control Commission Courts 

and M i l i t a r y Tribunals. Apart from a comparatively small 

number of cases which havo been included i n the Indictments 

submitted to the M i l i t a r y Tribunals, these cases are, however, 

dealt with by German Special Tribunals. 

(11) At the outset, the J u r i s d i c t i o n of the M i l i t a r y Government 

Cotirts rested upon the "supreme l e g i s l a t i v e . J u d i c i a l and 

executive authority and powers vested i n General Elsenhower 

as Supreme Commander of the A l l i e d Forces and as M i l i t a r y 

Governor". (Proclameticn I'o.l of 18 September I9WO. They 

were M i l i t a r y Courts of an Occupying Power; t h o l r Jin-isdiction 

was subject to the l i m i t a t i o n s which international law Imposes 

on the J u r i s d i c t i o n of an occupying power. The basis of their 

J u r i s d i c t i o n , however, underwent some change when the 

Goverments of the United States, United Kingdom, Union of 

Soviet S o c i a l i s t Republics and the Provisional Government of 

the French Republic assumed "supreme authority with respect to 

Germany" (Berlin Declaration of 5 June 19^5), when zones of 
occupation were created (United States Proclamation No.l and 

B r i t i s h Ordinance No.4 of ik July 19^5), and when eventually 
the Control Coimcil was established (Control Council 

Proclamation No.l of 30 August 19^5). Since then the Jurisdictifl? 

of the M i l i t a r y Goverrjnent Courts has no longer rested on the 

authority end powers of the Supreme Commander, A l l i e d 

Expeditionary Force, but on those of the M i l i t a r y Governors 

of t h e i r respective zones; the source of t h e i r J u r i s d i c t i o n 

has been the sovereignty of the f'-ar A l l i e d Powers over Germany, 

and t h e i r J u r i s d i c t i o n has ceased to be subject to the 

l i m i t a t i o n s by which an occupying power i s bound. 

The basis of the J u r i s d i c t i o n of the Control Commission 

Courts established by B r i t i s h Ordinance No.68 of 1 January 19̂ 7 

and of the M i l i t a r y Tribunals set up by the United States 

Ordinance Ho.7 of 18 October 19^6, i s the same. 

Moreover, the German courts and tribunals i n question are 

i n the l a s t resort subject to tho sovereign powers exercised 

by the Control Council and the M i l i t a r y Governor of t h e i r 

respective zones. 

( i l l ) Ihe Control Council Law No.10 dated 20 December 19^5, which in 

cases of crimes against peace and membership i n organizations 
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declared criminal by the International Military Tribunal and in 

particiaar in cases of crimes against himianity is applied by the 

above-meationed courts, was enacted by the Control Council, the 

suiareme authority in Germany. Unlil:e that embodied in the 

Agreer«2nt of 8 August 19^5, and the Charter of the International 

Military Tribunal, it is not inteniational law, but municipal law. 

German courts in the British zone apply in cases of crimes 

against humanity, both Control Council Law No.lO and the Gorman 

Criminal Code; the Tribunals dealing with cases of membership in 

criminal organizations, apply Ordinance No.69 of 1 November 19̂ 6 

enacted by the Military Government of their zone. The German 

co-arts in the United States Zone try ond punish cases of crimes 

against humanity and membership in criminal organizations imdor 

laws enacted by the Land Governments for Greater Hesse, 

Wurttemberg-Badcn end Bavaria, pursuant to the legislative 

powers gi'onted by United States Proclamation No.2. 

(iv) Only those crimes against humanity which were committed "In 

execution of or in connection with any crime within the 

Jurisdiction of the Tribunal" (that i s , in connection with 

crimes against peace or war crimes) are subject to the 

Jurisdiction of the International Military Tribunal. It is 

submitted that this type of crime against humanity alone is 

covered by the concept of universality of Jurisdiction over war 

crimes and that the remaining crimes against humanity are left 

exclusively to domestic Jurisdiction. 

The courts referred to above are municipal courts; their Jurisdiction 

rests on the sovereignty over Germany which the four Allied Powers have 

assumed. The law applied by these Courts is not the international law 

of the Agreement of 8 August 19̂ 5 and the Charter of the International 

Military Tribunal, but municipal law. Their Jurisdiction therefore 

is not subject to tlie same limitations as that of the International 

Military Tribunal. 

Correspondingly crimes egainst humanity, as defined by Control 

Council Law No.lO and similar laws enacted by the previously mentioned 

Land Goverrjnents, unlike Article 6(c) of the Charter of the International 

Military Tribunal, include both types of atrocities and persecutions, 

those connected with crimes against peace or war crimes, and others 

in regard to which such connection cannot be shown. 

The Jurisdiction of the courts in question therefore covers crimes 

against humanity directed against German citizens and Stateless persons 

committed before the war which, as a rule, f a l l outside the Jurisdiction 

of the Internationel Military Tribunal. , 
' /CHAITEP. II 
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CHAPTEK II 

TRIALS OP QUISLINGS AKD TRAITORS 

For reasons given in the Preface, i t has not been possible for the 

United Nations V̂ ar Crimes Conanission to submit a f u l l account of the 

trials of quislings and traitors.* 

The follCTrir^g is a brief analysis of only one t r i a l , that of 

Pierre Laval, vhich is submitted as an illustration of the type of 

Information vhich can be found in trials' of this kind i f and vhen 

research on this subject is undertaken. 

Since no official documents regarding trials of quislings and 

traitors have been submitted or made available to the Conmisslon, the 

folloving analysis is based upon an unofficial account of the Laval 

t r i a l vhich reproduces a verbatim record of the proceedings of the 

Court. Although unofficial, this account can be safely regarded as 

accurate, having been published in the vell-lcnown collection of Important 

trials edited by Maurice Garqon, the distinguished French barrister.** 

The Trial of Laval 

As could be expected the main, or rather, the sole object of the 

t r i a l vas to establish vhether or not the defendant had committed high 

treason as a leading member of the Vichy regime. Therefore, insofar as 

violations of human rights came into the picture, they did so only 

inasmuch as they vere incidental to the alleged treasonable activities 

of the accused. This is apparent in a l l stages of the t r i a l , namely 

in the indictment of the xrosecutor, in the course of the proceedings 

of the Court and in its judgment. In a l l these stages the place allotted 

to such violations is comparatively insignificant, and there is no 

express reference to "human rights" by name, but only in substance. 

Hovever, to the extent to vhich such violations vere the object of 

the prosecution, of the proceediiogs and of the judgment, the Information 

vhich conerns them can be regarded as valuable. Its chief value lies 

not so much in the magnitude of the t r i a l vithin the field of French naticnal 

and international affairs. It lies more in the fact that trials of traitors 

* See page v l l . 

•* 'collection des grands proces contemporains, publiee sous la 
direction de Maurice Garqon, Le proces Laval. Compte-rendu 
stenograihique. Editions Albin Michel, t^aris; 19^6. 
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which include violations of hxanan rights as punishable under penal law 

exe a novel plienomouon, and that in viev of the aims declared in the 

United nations Charter and of the purposes of its organs, entrusted 

with promoting a more effective protection of human rights, they are a 

welcome source of ii-formation of how this.protection is operating on 

a national level. 

Tlie Court 

Pierre Laval was tried by a High Coui-t of Justice instituted 

by an Ordinance of 18 November 19kk.* 

The Court was formed for the specific piurpose of dealing with 

charges egainst persons having talcen part in the activities of the 

so-called Vichy govercment. The competence of the Court over accused 

persons included the head of tho State, heeds of the Government, ministers 

and other high officials holding responsible positions, such as 

Secretaries of State, Governors General, High Commissioners and the like.** 

The Court was composed of three Judges (magistrates) and twenty-four 

members of the Jury. The Judges wore tho First President of the Court of 

Cassation; the President of the Criminal Chamber of the Court of Cassation; 

and the Fii'st President of the Court of Appeal in Paris. The members of 

the Jury were chosen by drawing lots frcm two lists drawn up by the 

Provisional Consultative Assembly. Half of those nominated and chosen were 

Senators or Deputies on 1 September 1939.*** 

The criminal investigation was carried out by a special conmission 

upon charges submitted to i t by the Prosecutor General.**** The indictment 

was drawn up by the Prosecutor and approved by the commission acting as 

a Chamber of Prosecution.***** 

The procedure before the Covtrt was that of a regular penal court 

competent in similar cases (Cour d'Assize), with the difference that a l l 

decisions and sentences were tal:en and pronounced after Joint deliberation 

of the Judges and the Jury. Tho Court was empowered to impose any 

punishment from a fine to the death penalty, and to pronounce the national 

indigrdty and confiscation of property of the defendant. The Judgment 

was final, giving only the right to submit a plea for pardon.****** 

* See Journal Officiel de la Re'publlque Francaise, No.128, 
19 Novembre 19^4, pages I382-I333. 

** Article 2. 

*** Article 3. 

**** .articles 6 and 7. 

***** Article 9. 

****** Article 10. 
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The t r i a l began on 4 October 1945 and was terminated a few days 

later, on 9 October. Laval was found guilty of the charges, was 

condemned to death and executed on 15 October, le had lodged a plea 

for pardon, vhich was rejected by the Head of the French State.* 

^ The Charges 

Laval vas indicted under tvo counts: 

(a) for "conspiracy against the internal seci-U-lty of the State", 

and 

(b) for "intelligence vith the enemy vith a viev to favouring the 

latter '8 enterprises in connection vith his own". 

A l l the charges submitted under these tvo counts covered the period 

vhen Laval was member of the Vichy Government. He entered the cabinet 

of Petain on 23 June l94o as Minister of State, and on 11 July 194o 

became Vice-Premier and successor-designate of Petain as head of State. 

He vas dismissed by Petain on 13 December 194o, and vas returned to 

pover in April 1942, vhen he became Premier, a post vhich he kept until 

the liberation of France in August 1944. 

It is mainly under the second count that violations of the individual 

rights of French citizens were Involved, although i t is possible to trace 

some violations of a broader significance under the first count. 

Al l the evidence regarding violations of human rights vas submitted 

only vith a viev to proving high treason, but as such the said evidence 

and violations formed a distinct port of the t r i a l . 

The charpie of conspiracy against the Internal security of the State 

Under this charge the accused vas alleged to have caused and 

personally brought about the end of the constitutional basis of the 

III Bepublic, by the abolition of Its democratic foundations, and by the 

establishment of an authoritarian State vith Marechal Petain at its head. 

The indictment specified that the defendant brought about on 10 July 194o 

"the suppression of the Presidency of the Bepublic, the oumiilation of all 

povers in Petain's haals and the adjournment of the Parliament sine die". 

His motives in doing so vere alleged to include the desire to see Germany 

vln the var, and one of the reasons for this vas said to be his hatred of 

Great Britain.** 

* This position vas held at the time by General de Ga,ulle, as an 
interim post until the setting up of a definite constitutional regime 
in post-var France.' 

** See ory. c i t . . pages 27-28, 267-269, 273-274. 
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Under this count, a:id as pert Of acts vhich undermined the "internal 

security of the State", the prosecution included a specific charge vhich 

concerned the violation of civic or political riglits of French citizens. 

The charge vas that the Vichy Governiaent had disbanded the so-called 

Conseils ceneravjc, vhose functions approached those of local parliaments, 

and had abolished the election of mayors in tovns vith a population of 

more than 2,000 inhabitants.* Hovever, this vas not developed boyond 
being a point briefly mentioned as contributing to establish the violation 

of the "internal secui'ity of the State." 

The Gharry of Intelli.f^ence irith the Sneiny 

Most of the information regarding hunan rights is to be found under 

this count. 

Tlie main cherge vas that the defendant, in collaborating vith the 

enemy, undertook legislativo end executive measures in order to "adapt 

the French constitution to German institutiors", and acted vith a viev 

to shaping the French state on the model of Hazi Germany. 

It is in connection irith this part of the t r i a l that the concept 

of the violation of human rights vas involved. 

Referring to the period vhen Laval became Prime Minister in 19^2, 

the prosecutor submitted facts regarding persecutions of French citizens 

on racial, religious or political grovmds: 

"Tlie so-called French policy (of Laval) became then an 

entireli- German policy: persecutions (vere started) of Jevs, 

Freemasons, communists and members of the Resistemce frcm a l l 

parties; the police (vas) put at the disposal of the Gestapo; 

22,000 oi-rests (vere made) in Paris during the night of 

15-16 July".** 

The pi-osecutor made a specific case of the persecution of the Jevs 

upon the Nazi model: 

"On 30 October 19̂ 0 appeared a lav signed by Pierre Laval, 

then Vice-Pi-emier, excluding a vhole category of Frenclimen from 

the Fi-ench ccmmunlty, (namely) banning the Jevs from a l l public 

functions and from most professions.../, lav of 11 December 19^2... 

forced the Jevs to report...for the purpose of inscribing the vord 

"Jev" in their identity cards, as veil as in their ration cards, in 

order to na]:e i t easier for the Gestapo to detect them".*** 

* Seo OP. cit., pages I77-I81, -..--t;: the ie:.'cnco of Laval on this point, 
and page 2Y'6. 

** Op. c i t . . page 29. 

*** Qp. c i t . . page 276. 

AnothAf^ 
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Another charge vas that ho had introduced, t y l e g i s l a t i v e and 

executive measures, compulsory l a t o u r , with the purpose of f o r c l t l y 

transporting French workers to Germany: 

"...Voluntars' enlistment having tecome a rare occurrence, 

Laval resorted to compulsory measures. F i r s t , a law (was enacted) 

fo r the "use and orientation" of man-power, sutjocting men and 

women to any work the Governir.snt would f i n d useful. After t h i s a 

tan (was imposed) cn employing workers withcub permission...Then 

con^ulsory latour (vas introduced), a r e a l organized conscription, 

(estatllshing) markets of slaves to te delivered to Germany; ra t i o n 

cards vere denied to those not complj-'ing...and a l l t h i s vas . 

accompanied t y tho s t r i c t e s t instructions issued to the Regional 

Prefects."* 

Instructions issued t y Laval on 12 July 19^3 vere quoted as an 

I l l u s t r a t i o n , shoving that the defendant had vamed medical o f f i c e r s not to 

exempt vorkers on the ground of "physical ineptitude vithout good reason". 

In t h i s connection, the medical o f f i c e r s vere threatened that they vould be 

fortidden to exercise t h e i r profession, and the administrative personnel i n 

charge of conscription was threatened vith Internment. A passage qiioted vas 

to the effect that "the Government had undertaken to send 220,000 vorkers. 

This o t l i g a t l o n must te atlded t y " . * * Cn the other hand, evidence vas 

submitted to ahov that tho defendant had not only violated the rights of 

those conscripted for slave labour, but also of members of t h e i r f a m i l i e s . 

On 11 June 1914-3, f o l l o v i n g a broadcast made by Laval vhere he varned those 

evading labo\ir conscription i n that sense, a l a v vas enacted prescribing 

internment, imprisonment and fines for members of the families of those not 

reporting f o r laboia* duties-*** 

F i n a l l y , the Secretary-General of the Naticnal Federation of Deported 

Workers and t h e i r Families vas heard as a witness and t e s t i f i e d eoncerning 

the f o r c i b l e transfer of 785,000 workers to Germany. He read to the Court 

a number of telegrams signed by Laval or his subordinates and containing 

Instructions to make the scheme e f f e c t i v e . The witness also t e s t i f i e d that 

about 220,000 workers were "conscripted" t y being arrested at random i n th© 

stree t s , and that about 50,000 workers disappeared c r l o s t t h e i r l i v e s In 

Germany.**** 

* Op. c i t . , page 29-30. 

** Op- c i t . , page 30. See also page 287-288. 

*** Op- c i t . page 288-289. 

**** Op. c i t . . pages 233-237 
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The Defence 

Tho accut,ea pleaded "Not Guilty" to a l l counts. Begarding tho charges 

involvin-s violations cf human rights he adopted a general lice of defenco. 

Eo contondaci tLat whatever he d id was undertaken under the doie^s of the 

occupation a:3d in order to avert much worse measures which the enemy would 

have introduced had there been no J^cnch Government during the occi^ation. 

On specific points, such as tho instructions and laws signed by him, he 

either o-raded a direct answer cr let i t be understood that he was net 

parsonolly responsible for the toner of the texts themselvos.* 

Tho Judgment 

The accused was found guilty on both counts submitted by the 

prosecution and condemned to death. 

Of a l l the chargss involving vlolatl-us of human rights the court 

retained the following in Its judgment: 

(a) The dissolution of political or administrative bodies 

consiltuted by elections, which involves tho violation of civic 

or political rights; 

(b) The persecution of Jews; 

(c) Tlia mass deportation of workers "put at the disposal of Germany 

with a view tc assisting her in her war effort."** 

Conclusions 

aie above Jjdgment indicates that there are provisions cf municipal 

law which permit the in^josition of punishiont for violations of human 

rights for wMch there Is generally no retribution within the sphere of 

common penal law in time of peace. The dissolution of publicly elected 

political or administrative bodies through which political rights are 

violated, when carried out by governmental action Is generally understood 

as warranting political responsibility only. The same can be said In 

respect of depriving a class of indivldiials of their civic rights, such as 

in the case of the Jews, or of suppressing individual liberties, such as in 

the case of French workers conscripted for coc^jiilsory labour. In the 

municipal law of many a country, the violation of such rights through acts 

cf State leads cnly to politi^-al sanctions, ard leaves the violator 

undisturbed under the rules of penal law. In tho Instance of the t r i a l of 

Laval such vlclationa f o i l within the scope of penal law. 

* See fcr instance, on. c i t . , pages I3I and 252. 

** Op. ci t . , pages 305-309 
/However, 



Eowovcr, this result has heen attained Indirectly, that Is to tho 

extent to wlilch hiuaan rights wora violated through acts ropresenting 

separate crli-s uudcr French law. And, although violations cf such rights 

wore taken ijto account hy tho Court, punishment was imposed in so far as, 

by comaittin- these violations, the defendant had been guilty of other 

offonces p'.:aishable undor French laws as separate crimes. 

It is only after a f u l l study of the trials of quislings and traitors 

that i t would be possible to draw conclusions on the sufficiency or 

Insufficiency of mimicipal law in this respect. 

nevertheless, the t r i a l reviowed here has the merit of Indicating 

the profclems which arise in connection with trials of quislings and traitors 

and of showing that the collection of information deriving frcm them would 

no doubt be of great uso for the purpose of f i l l i n g the gaps in the body of 

law intended to protect human rights. 

The trials which would deserve special attention are those conducted 

against individuals vho held responsible positions in quisling governments 

or administrations of the various occupic^. countries. Such is the t r i a l of 

yidkun Sv\i3"i_itie if. 2?c;rKi.y;. tho t r i a l cf ex-marshal Antonescu in Eouaania; 

the t r i a l cf Sola Imredy in Hungary; the t r i a l of Father-Tieo in 

Czechoslovakia, and many others. They a l l include the prosecution of and 

conviction for persectrtious on political, racial or religious grounds; 

suppression of ci v i l liberties and political rights, and offences against 

other rights or freedoms, a l l of which are to be protected under the B i l l 

of Eights now being considered by the Coimission on Human Bights of the 

Uhited Katiors. 

The information to be collected In this connection*may provo to be 

of a greater value for the imaediate object of the Human Bights Commission's 

work than tho trials cf war criminals proper. 
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